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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
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DIANE MATTES v. UNITED STATES OF AMERICA, et al. 
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PACKERS AND STOCKYARDS ACT 


COURT DECISIONS 


DIANE MATTES, d/b/a DIANE MATTES LIVESTOCK, PHILIP MATTES, 
JR., and MATTES LIVESTOCK AUCTION MARKET, INC., Petitioners v. 
UNITED STATES OF AMERICA and UNITED STATES DEPARTMENT OF 
AGRICULTURE, Respondents. 

No. 83-1339. 


Decided November 23, 1983. 


(Cite as 721 F.2d 1125) 


Substantial evidence - Departmental authority to prevent circumvention of suspension - Denial 
of registration application - Failure to testify creates inference that testimony would be adverse. 


The Court of Appeals upheld the Judicial Officer’s denial of Mrs. Mattes application to become 
a registrant under the Packers and Stockyards Act, although she met all the published 
requirements of the Act. Her proposed registration was found to be an attempted circumvention 
of the suspension agreed to by her husband and the corporation of which he was a fifty percent 
shareholder. Without prior experience she had obtained a state license as a market agent only 
after an administrative complaint had been issued against her husband. Mrs. Mattes admitted 
that she intended to utilize the suspended corporation’s premises and employees. She had 
entered into a lease with the corporation which was found not to be in good faith, because the 
lease allowed for cancellation on fifteen days notice and made no provision for renewal. Failure 
of vital witnesses, Mrs. Mattes’ husband and his father, to testify, created strong inference that 
testimonies would be adverse. The Judicial Officer’s finding of an admission of circumvention 
was upheld. Although the administrative law judge is in the best position to make determinations 
about credibility of witnesses, the Judicial Officer is not required to accept the ALJ’s factual 
findings based upon such determinations. In granting the Department the power to suspend, 
Congress intended the Agency have the authority to make suspension effective and to prevent 
circumvention. The Department is not bound by arguably mistaken, inconsistent precedent. 


Gerard D. Eftink, Deas, Van Hosser & Olsen, Kansas City, MO, for Petitioners. 
Virginia Strasser, USDA, Washington, D.C., for Respondents. 
Before Pell and Cudahy, Circuit Judges, and Grant, Senior District Judge.” 


“The Honorable Robert A. Grant, Senior District Judge for the Northern District of 
Indiana, is sitting by designation. 





PACKERS AND STOCKYARDS ACT 


UNITED STATES COURT OF APPEALS, 
SEVENTH CIRCUIT 


Cudahy, Circuit Judge. 

This matter comes before us on a petition for review of a decision by 
respondent United States Department of Agriculture (the "USDA") denying 
registration under the Packers & Stockyards Act, (the "Act"), 7 U.S.C. §§ 181 
et seq., to petitioner Diane Mattes ("Diane") to operate a stockyard.’ The 
USDA denied Diane’s application for registration under the Act on the 
ground that the business she proposed to operate would have the effect of 
circumventing the suspensions agreed to by her husband Philip Mattes, Jr. 
("Philip Jr.") and Mattes Livestock Auction Market, Inc. (the "Corporation") 
of which Philip is a fifty percent shareholder. Diane claims that the USDA 
is without authority to deny her registration unless she does not meet the 
standards set out in the Act and the regulations under it. Because we find 
both substantial evidence to support a finding that Diane’s registration would 
circumvent the prior suspension order, and power in the USDA to prevent 
such circumvention, we affirm. 


I. Background 

The events which led to this litigation began in 1974 when Philip Mattes, 
Sr. (Diane’s father-in-law) and the Corporation were charged with violating 
§ 312(a) of the Act, 7 U.S.C. § 213(a) (1976), by misusing funds in a custodial 
account. This dispute was concluded when the USDA and the parties 
consented to a cease and desist order and the accounts were replenished. See 
In re Mattes Livestock Auction Market, Inc. and Philip Mattes, Sr., 33 Ag. Dec. 
643 (1974). 

In 1981 Philip Jr., Philip Sr. and the Corporation were charged with 
violating the 1974 cease and desist order by continuing to misuse the 
corporate custodial account. Once again, the parties agreed to a cease and 
desist order, which this time provided for suspension of the Corporation’s 
registration for twenty-one days and for suspension of Philip Jr.’s registration 
for sixty days. 

Meanwhile, in July, 1981, six weeks after the second complaint was filed 
against her husband, her father-in-law and the Corporation, Diane applied for 


'The statutes and regulations concerning the requirements for registration under the Act 
are found at 7 U.S.C. § 203 and 9 C.F.R. § 201.10. 
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and received licenses from the Wisconsin State Department of Agriculture. 
She made no use of those licenses until April, 1982, when she applied for 
registration under the Act as a market agency to operate a stockyard under 
the name "Diane Mattes Livestock." Although she had never engaged in the 
business before, she apparently proposed to lease the stockyard from the 
Corporation and to operate a livestock business completely independent of 
Philip Jr., at least during the period of his suspension. Diane was informed 
by letter that the USDA’s initial decision was to deny her application for 
registration because it believed the plan was an attempt to circumvent the 
suspension orders entered against the Corporation and Philip Jr. Diane was 
also informed that a hearing would be held later for final determination of her 
application. 

The hearing on Diane’s application was held in June, 1982. Between the 
initial denial of her application and the hearing, she took several steps to 
prepare to commence business, including entry into a lease of the premises 
with the Corporation,” establishment of the required custodial bank accounts 
and examination of the books and records of the Corporation. The lease had 
a one year term but was terminable by either party for any reason on fifteen 
days’ notice. At the hearing she testified that she planned to operate with the 
same staff and that she planned on “operating in the same mode" as the 
Corporation. Tr. at 113-14. 

The USDA argues that it would circumvent the effect of the suspension 
orders if, immediately upon the suspensions taking effect, Diane were to open 
a market agency at the same place, using the same facility, with the same 
employees and with the same method of operation as the suspended 
corporation. Essentially, the deterrent effect of the suspensions would be 
diminished, if not altogether eliminated, because the goodwill of the 
Corporation would be transferred to and preserved by Diane.’ Diane’s 
testimony reflects a desire to maintain continuity in the business despite the 
suspensions. Tr. at 113, 109. 

At the hearing, much of the testimony focused on Diane’s intent vis-a-vis 


The least between Diane and the Corporation was executed on May 19, 1982 to 
commence thirty-three days earlier, on April 16, 1982. The record contains no explanation for 
this pre-dating. 


*The USDA maintains a policy of severe sanctions, including suspensions, in order to 
deter violations of the Act. See In re Mid-States Livestock, Inc., 37 Ag. Dec. 547, 549 (1977), aff'd 
sub nom. Van Wyck v. Bergland, 570 F.2d 701 (8th Cir. 1978). 
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the suspended corporation and her husband. A government witness testified 
that Diane told him that her intent was to circumvent the order. Diane 
testified, not surprisingly, that she only intended to start her own business and 
she intended to operate completely independent from her husband. 
Administrative Law Judge ("ALJ") Dorothea Baker determined that Diane 
was a more credible witness than the government witness and found that 
Diane’s intention was to operate the business herself for at least the year that 
the lease provided. The ALJ concluded that because, in her view, Diane did 
not intend to circumvent the suspension order, the USDA lacked the authority 
to refuse her registration since she met all the requirements of the Act and 
regulations, 9 C.F.R. § 201.10. The ALJ therefore ordered the USDA to 
register Diane "as a market agency and dealer to buy and sell livestock in 
commerce... ." 

The USDA appealed to a Judicial Officer ("J.O.") who reversed the 
decision of the ALJ. J.O. Donald A. Campbell took a different approach to 
the case than the ALJ, relying more on the facts and circumstances 
surrounding Diane’s application and less on her expressed intention. While 
the J.O. seems to have disagreed with the ALJ on certain credibility 
determinations, he made it clear that he was basing his reversal on the 
undisputed circumstances in the record. J.O.’s Dec. at 22. Thus the J.O. 
inferred from the "uncontradicted, objective circumstances" that Diane’s plan 
was an attempt to circumvent the order suspending her husband and the 
Corporation. J.O.’s Dec. at 21. He therefore denied her application "until 
the 21-day period of suspension imposed upon Mattes Livestock Action 
Market, Inc., has become effective and has expired." J.O.’s Dec. at 52. 

Diane petitioned this court to review the decision of the J.O. She 
challenges the USDA’s authority to deny her application upon the 
circumvention ground because, admittedly, she meets all of the published 
requirements for registration. She also attacks the J.O.’s rejection of the 
ALJ’s findings and claims that the J.0.’s decision was the product of bias 
resulting from his former performance of operating functions within the 
USDA. Jurisdiction of the petition for review is proper under 28 U.S.C. § 
2341. 


II. Circumvention 
The most difficult issue presented by this case is whether the USDA may 


“The specific facts relied upon by the J.O. are set out at Part II-A infra. 
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refuse to register Diane in order to prevent circumvention of the suspension 
orders against the Corporation and Philip Jr. In short, the reason Diane’s 
proposed business might circumvent the suspension order is that the goodwill 
of the Corporation could simply be maintained through her and transferred 
back to the Corporation when its suspension ended. This, combined with the 
fact that her husband would share in whatever economic benefit accrued 
during the twenty-one day suspension, would completely frustrate the effect 
of the suspensions. Before discussing the legal issue, however, we will review 
the evidence supporting the finding that Diane’s plan would result in 
circumvention. This review may help to illustrate the importance of the 
suspension power to the administration of the Packers and Stockyards Act. 


A. Substantial Evidence Review 

Our review of the factual findings made by the Secretary of Agriculture is 
narrow. The Secretary’s findings must be sustained if they are supported by 
substantial evidence which is “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion[.]" Universal Camera Corp. 
v. NLRB, 340 U.S. 474, 477, 71 S.Ct. 456, 459, 95 L.Ed. 456 (1951) quoting 
Consolidated Edison v. NLRB, 305 U.S. 197, 229, 59 S.Ct. 206, 216, 83 L.Ed. 
126 (1938), quoted in NLRB v. Berger Transfer and Storage Co., 678 F.2d 679, 
687 (7th Cir. 1982). See also Swift & Co. v. United States, 393 F.2d 247, 255 
(7th Cir. 1968). 

Despite Diane’s arguments to the contrary, the J.O. is not required to 
accept the ALJ’s findings of fact even when those findings are based on 
credibility determinations. Administrative Procedure Act ("APA") § 557(b), 
5 U.S.C. § 557(b). Rather, as the Supreme Court made clear in Universal 
Camera, the agency is free to substitute its judgment for that of the ALJ. The 
reviewing court still evaluates the J.O.’s decision using the substantial evidence 
test with the caveat that "evidence supporting a conclusion may be less 
substantial when an impartial, experienced [ALJ] who has observed the 
witness and lived with the case has drawn conclusions different from the 
Board’s than when he has reached the same conclusion." Universal Camera 
Corp. v. NLRB, 340 U.S. 474, 496, 71 S.Ct. 456, 469, 95 L.Ed. 456 (1951). See 
also Kopack v. NLRB, 668 F.2d 946, 951-52 (7th Cir. 1982). 

Thus the ALJ’s determinations are not entitled to any special deference 
from the agency except insofar as the ALJ’s findings are based on witness 
credibility determinations. The agency is free independently to weigh the 
evidence and draw its own inferences. The ALJ, of course, is best situated to 
make credibility determinations based on the demeanor of witnesses. Kopack, 
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668 F.2d at 953.5 See generally 3 K.C. Davis, Administrative Law Treatise 
327-36 (2d ed. 1980). 

The ALJ, finding Diane a credible witness, accepted Diane’s statements 
that she intended to operate independently and did not intend to circumvent 
the suspension orders. The J.O., without explicitly rejecting the ALJ’s 
findings, reversed on the facts holding “the uncontradicted, objective 
circumstances [to be] more persuasive than Mrs. Mattes’ testimony." J.O.’s 
Dec. at 21. The J.O. thus inferred from a number of facts and circumstances 
that Diane’s application for registration was part of an attempt to avoid the 
effects of the suspension.° 

Looking at the proof on both sides, we conclude that substantial evidence 
supports the finding that Diane’s plan was an attempt to circumvent the 
suspension order. The J.O. drew this inference from the following factors: 
the marital relationship between Diane and Philip Jr. (a suspended registrant 
and fifty percent shareholder in the suspended Corporation); the terms of the 
lease of the Corporate facilities (especially the fifteen day termination clause 
and the absence of a renewal option); the failure of Philip Jr. and Sr. to 
testify; the timing of Diane’s application; her lack of prior experience; her 
intention to use the Corporation’s employees and tariff, her "admission of 
circumvention"; the timing of her examination of the corporate books and 


financial statement; and her intent at first to use the Corporation’s bank 
accounts. 

The J.O.’s reliance on the “admission of circumvention" indicates that he 
rejected the ALJ’s finding that the government’s witness on this point lacked 


‘Some inferences are based on credibility of witnesses and some are based purely on 
objective facts. The J.O. is free to draw his or her own inferences when they are not based on 
demeanor as long as those inferences are supported by substantial evidence. Kopack, 668 F.2d 
at 953. 


*The different approaches to the case taken by the ALJ and J.O. may, to some extent, 
revolve around the meaning of "circumvent." "Circumvent" may, in certain contexts, imply a 
scheme or strategy of avoidance. Thus, the ALJ may have thought that Diane’s intent was 
dispositive. In other contexts however, "circumvent" may simply mean something having the 
effect of avoiding or frustrating. See Webster’s New International Dictionary (2d ed. 1958). In 
our view, this definitional problem is irrelevant here because the evidence supports the J.O.’s 
finding under either definition of "circumvention." 
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credibility.’ If this were a close case, we might hesitate to approve the 
unexplained reversal of a credibility determination by an officer who has not 
had the opportunity to observe the witnesses. Similarly, by inferring from the 
circumstances noted above that Diane was involved in a plan to circumvent 
the suspensions, the J.O. might be deemed to have implicitly rejected the 
ALJ’s finding that Diane was telling the truth. Thus we consider the ALJ’s 
credibility determinations and the findings based on them to be factors 
weighing against the government’s position in accordance with Universal 
Camera® Nonetheless, there is no doubt that a reasonable person, 
confronted with this record, could find that Diane was involved in a plan 
(perhaps unwittingly) to avoid the effect of the suspension orders. The facts 
cited by the J.O., regardless of any credibility disagreements, unmistakably 
point to a circumvention of the suspension order. 

The most striking fact in this balance is the lease entered into by Diane 
and the Corporation. The lease reserves to both parties the power to 
terminate on fifteen days’ notice for any reason. It is perfectly reasonable to 
infer from this provision a scheme to use Diane as a substitute for as brief a 
time as possible. Whether Diane viewed it that way is irrelevant because the 
Corporation and Philip Jr. could have advocated the clause without telling her 
why it was important.’ At oral argument, Diane’s counsel could not explain 
what benefit Diane could derive from the termination clause. 

The lease also lacked a renewal option, which implies that Diane was not 
interested in pursuing a long-term business. It is reasonable to infer from the 
terms of the lease that Diane intended, or at least would be in a position, to 
establish a business of her own only so long as necessary to avoid the effects 


"Dwayne Brander, A Wisconsin Department of Agriculture official, testified that Diane 
told him that her application was "a circumvention" and that, if he told anyone else what she had 
said, she would deny it. Tr. at 132-33. The ALJ apparently did not believe Mr. Brander, 
characterizing the testimony as “less trustworthy and persuasive than the testimony of Mrs. 
Mattes." ALJ’s Dec. at 18. 


*We also consider the mere fact that the ALJ ruled in Diane’s favor as evidence against 
the agency here. See Universal Camera, 340 U.S. at 496-97, 71 S.Ct at 468-69. However, that fact 
does not change our finding that substantial evidence supports the agency’s conclusion. 


°*From the record, it appears that Diane may have been surprised when confronted at the 
hearing with the fifteen day clause. This would highlight her lack of experience in business 
matters and lend credence to the proposition that she was an unwitting participant in a 
circumvention scheme. 
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of the suspension. 

The remaining factors listed by the J.O., with one exception, need no 
explanation of why they support his conclusion. That exception is the failure 
of Philip Sr. and Philip Jr. to testify. It is sometimes a tricky business to judge 
the importance of the failure of a person to testify. In this case, however, 
Philip Sr. and Philip Jr.’s intentions regarding the duration of the lease, the 
termination clause and the lack of a renewal option were of special 
importance. If they had satisfactorily explained those provisions (or perhaps 
even agreed to modify them) the J.O. might have been presented with a 
significantly different case. We agree with the J.O. that, when a party fails to 
produce a witness potentially vital to her case, such a failure supports an 
inference that the testimony would have been adverse. See J.O.’s Dec. at 30- 
=. 

In sum, the evidentiary findings of the J.O. are amply supported by the 
record. The inferences made by the J.O. are perfectly reasonable. Further, 
we note that, in accord with Kopack, the fact that the ALJ drew different (or 
no) inferences from these facts is of little importance to our review because 
those inferences were not "demeanor based." See n. 9 supra and Kopack, 668 
F.2d at 954-55. Even apart from the factors enumerated above, there are 
several other matters in the record which constitute substantial evidence 


supporting the decision.’ 


B. Legal Authority 

The USDA contends that implicit in its power to suspend registrants is the 
power to deny registration when such a denial is necessary to prevent 
circumvention of a suspension order. Diane rejects this contention pointing 
out that the Packers and Stockyards Act requires operators of regulated 
stockyards to register "with the Secretary [of Agriculture] under such rules and 
regulations as the Secretary may prescribe." 7 U.S.C. § 203. The regulation 
prescribing the standards for acceptance of registration application, 9 C.F.R. 
§ 201.10, does not mention circumvention of suspension orders as grounds for 
denial of registration. Therefore, contends Diane, the USDA lacks legal 
authority to refuse her registration. 

The USDA admits that Diane meets all of the requirements for 


“For example, during her testimony Diane referred to “our customers" and “our 
business." These references support the inference that Diane was attempting to keep the family 
business alive during the suspension. This, of course, would have amounted to circumvention. 
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registration to be found in the statute and regulations. However the USDA 
points to certain of its past decisions in which entities and people have been 
precluded from operating because of potential circumvention of agency 
orders.’ Further, the Judicial Officer notes in his opinion that "[i]n every 
case except for the present, the applicant for registration, who was refused 
registration during the period of a suspension order, acquiesced in the 
administrative decision." J.0.’s Dec. at 47. This implies that the USDA 
follows a practice of denying registration where necessary to prevent 
circumvention of suspension orders. But we have been unable to find a 
reported case where registration was refused to someone who was not a party 
to prior proceedings and not a participant in earlier violations of the Act. 
Therefore, we consider this a somewhat novel question. 

Initially we reject Diane’s argument that registration may only be denied 
for the reasons enumerated in the statute and regulations. Certainly the 
statute does not require such an interpretation. Further, we do not read § 
203(2) as abrogating the general principle that agencies are free, within the 
limits of statutory authority, to proceed either through general rules or 
through individual adjudications. NLRB v. Bell Aerospace Co., 416 U.S. 267, 
294, 94 S.Ct. 1757, 1771, 40 L.Ed.2d 134 (1974); Securities and Exchange 
Comm’n v. Chenery Corp., 332 U.S. 194, 202-03, 67 S.Ct. 1575, 1580, 91 L.Ed. 
1995 (1947). 

The ease with which Diane’s plan might have frustrated the Secretary’s 
effort to impose sanctions on the Corporation and Philip Jr. illustrates the 
importance of the ability to prevent circumventions. We do not believe that 
by using the phrase "under such rules and regulations as the Secretary may 
prescribe" in § 203, Congress intended to deprive the USDA of the power to 
meet all contingencies, even if unanticipated. In granting the suspension 
power, Congress must have intended to include power to make suspensions 
effective. 

The USDA has frequently acted to prevent manipulation of corporate 
structures to circumvent suspension orders. Often, suspended registrants 
reorganize or form new corporate entities and attempt to operate through 
those entities during a suspension. See, e.g., In re Townsend, 35 Ag. Dec. 1604 


"In one case, a suspended registrant was allowed to lease his premises to his son. In re 
Loretz, 36 Ag. Dec. 1087 (1977). The USDA acknowledges that the instant case might be 
inconsistent with Loretz and to the extent that it is, the Department asks us to consider Loretz 
an aberration. Loretz is distinguishable, but even if it were not, the USDA would not be bound 
by an arguably mistaken precedent on which no one could reasonably rely. 





608 PACKERS AND STOCKYARDS ACT 


(1976). In Townsend, the suspended registrant leased his facilities to a new 
corporate entity owned by the bookkeeper of the former business. The 
USDA added the new corporation as a respondent and ordered it to refrain 
from doing business during the time the original operator was suspended. We 
find the situation in Townsend analogous to the one presented here. We also 
note that the USDA’s practice of looking through corporate entities in order 
to effectuate the remedial goals of the Act has been approved by other 
circuits. See, e.g., Bruhn’s Freezer Meats v. USDA, 438 F.2d 1332, 1343 (8th 
Cir. 1971). 

But this case differs from Bruhn and other similar cases in two respects. 
Diane was not made a party to the original proceedings and there is no 
allegation that she participated in the conduct which led to the suspensions. 
While it might have been “neater” to include Diane originally as a respondent, 
there is nothing in the Act which precludes, or even casts doubt upon, the 
procedure employed by the USDA in this case. Failure to include Diane in 
earlier phases of the case is immaterial. 

First, the fact that Diane was not a party to the original proceedings did 
not prejudice her. She has been afforded a full hearing on her application 
and has availed herself of the opportunity for judicial review. In fact, the 
parties to this petition have shown flexibility in adapting normal procedures 
to new exigencies. 

Second, Diane’s lack of participation in the violation of the Act is irrelevant 
to whether her registration is an attempt to circumvent the suspension order. 
Her proposal alone is crucial and is, in itself, a cause for concern. If she were 
allowed to operate as proposed, the negative impacts of the suspensions might 
be entirely dissipated. Obviously, to protect its authority, the USDA must be 
able to insure that suspensions remain as onerous as designed. We conclude 
that the suspension power by necessary implication incorporates the authority 
to proceed against circumvention even in the absence of a specific rule on the 
subject. 


Ill. Bias 

Diane claims that the J.0.’s decision must be reversed because it was the 
product of bias resulting from his years of experience as an official of the 
Packers and Stockyards Administration. In support of this contention she 
cites passages from the J.O.’s opinion in which he discusses agency policy, 
known to him as a USDA officer, precluding the lease of a suspended 
registrant’s facilities, especially where the lease would result in circumvention 
of a suspension order. J.O.’s Dec. at 2 n. 2, 46-47. Diane also asserts that 
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bias is the only explanation for the J.O.’s drawing an adverse influence from 
the failure of Philip Jr. or Philip Sr. to testify about whether they intended to 
take advantage of the fifteen day termination clause in the lease. 

We find no merit in this serious charge. The opinion contains a thorough 
explanation of USDA policy regarding the leasing of a suspended registrant’s 
premises. The J.O. did not say, as Diane asserts in her brief, that "he always 
believes ‘circumvention’ can be found." Pet. Brief. at 18. Rather, he said that 
in every case in which he had been involved as an officer of the agency, after 
“all of the relevant facts and circumstances were examined .. . it was 
determined that the applicants for registration were engaged in a scheme, 
along with the suspended registrants, to circumvent a suspension order." 
J.Q.’s Dec. at 46. Nothing in any statement contained in the J.O.’s opinion 
indicates that he prejudged the case. The thoroughness of the opinion, and 
especially his discussion of the factual circumstances surrounding Diane’s 
application, indicate quite the opposite. 

One of the main reasons for the existence of specialized agencies like the 
USDA is to provide expert administrators for the enforcement of regulatory 
statutes. Here, the J.O. brought his many years of experience in the agency 
to bear on his decision. While he did express his views on matters of agency 
policy, “a complete tabula rasa .. ." in the area of agency policy “would be 
evidence of lack of qualification not lack of bias." Laird v. Tatum, 409 U.S. 
824, 835, 93 S.Ct. 7, 14, 34 L.Ed.2d 50 (1972) (Memorandum of Justice 
Rehnquist on motion that he disqualify himself from participation in a case). 
See also United Steelworkers of America v. Marshall, 647 F.2d 1189 (D.C. Cir. 
1980), cert denied, 453 U.S. 913, 101 S.Ct. 3148, 69 L.Ed.2d 997 (1981). We 
see nothing in the record which even suggests to us that the J.O. did not 
discharge his duties in a conscientious and impartial manner. Cf. Faultless 
Division v. Secretary of Labor, 674 F.2d 1177, 1183 (7th Cir. 1982) (mere 
familiarity with issues does not evince bias). 


IV. Less "Oppressive" Measures 

Diane’s final argument is that the J.O. failed to note less oppressive 
measures which could have prevented circumvention. Her argument fails for 
two reasons. First, we see no legal requirement that the agency employ the 
least oppressive measures available. On this point, the only authority Diane 
cites is Greene v. Sinclair, 491 F.Supp. 19 (W.D. Mich. 1980), a case involving 
the "least restrictive alternative" doctrine with regard to discretionary licensing 
affecting first amendment interests. That doctrine is inapposite to licensing 
under the Packers and Stockyards Act, at least in the usual case. The "least 
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restrictive alternative" doctrine is not a limit on the agency’s broad discretion 
in formulating sanctions where no first amendment or analogous interests are 
involved. Denying Diane’s registration during the Corporation’s suspension 
is well within that discretion. See Part II-B supra. 

In any event, the less oppressive measures Diane would have the USDA 
adopt miss the point. She urges that the USDA could carefully monitor her 
operations to ensure that Philip Jr. was not operating the stockyard while he 
was suspended. Such monitoring would, of course, address a violation of the 
suspension, not a circumvention. She fails to recognize that the mere fact that 
a Mattes is operating the very same stockyard during the suspension, in an 
uninterrupted fashion, undermines the economic effect of the suspensions and 
tends to nullify their deterrent effect. 

We acknowledge that Diane has a legitimate interest in pursuing a 
livelihood. Certainly, the USDA cannot prevent her from earning an income 
merely because the Corporation and her husband are suspended. However, 
there is no indication that an application for registration from Diane which did 
not threaten to circumvent the suspension order would have been denied. 


V. 
Therefore, the decision of the USDA is affirmed. 


JACOB F. BOSMA, d/b/a CHINO LIVESTOCK COMMISSION 
COMPANY and YARDAGE, Petitioner v. UNITED STATES 
DEPARTMENT OF AGRICULTURE, Respondent. 

No. 83-7069. 

Decided July 25, 1984. Rehearing Denied February 28, 1985. 


(Cite as 754 F.2d 804) 


Unfair and deceptive trade practice - Market agent - Self-dealing - Burden of producing 
evidence of basis for civil penalty. 


The U.S. Court of Appeals for the Ninth Circuit affirmed the Judicial Officer’s finding that 
Respondent had violated the Packers and Stockyards Act, but vacated the penalty and remanded 
for redetermination of the amount of penalty in consideration of the statutorily prescribed 
factors for establishing monetary penalties under the Act. The Court found that the 
Department, as the proponent of the Order assessing the penalty, had the burden of proof. The 
burden of proof, as used in this context, means the burden of going forward with, or producing 
evidence that the Order is reasonable in relation to the three factors which the statute requires 
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to be considered. Where credibility is at stake, or when findings depend entirely on credibility, 
the decision of the ALJ will be given special weight and the agency’s findings of fact will be 
scrutinized more carefully if they contradict those of the ALJ. An agency may not depart 
arbitrarily from its own announced policies. A market agent who purchases out of consignment 
for market support purposes must inform consignors of his self-dealing. Since a market agent 
has a fiduciary duty to his principals and cannot fairly represent both his own and consignor’s 
interests simultaneously, inaccurate recordkeeping which conceals self-dealing can be 
characterized as unfair and deceptive practice, because it denies consignors the opportunity to 
protect their interest in obtaining the best price. 


James Craig, Clayson, Mann, Arend & Yaeger, Corona, CA, for Petitioner. 
Virginia Strausser, USDA, Washington, D.C., for Respondent. 
Before Hug and Fletcher, Circuit Judges, and Redden,” District Judge. 


UNITED STATES COURT OF APPEALS, 
NINTH CIRCUIT 


PETITION FOR REVIEW OF A DECISION AND 
ORDER OF THE SECRETARY OF AGRICULTURE 


Fletcher, Circuit Judge. 
Bosma petitions for review of an order of the Judicial Officer (J.O.) of the 
Department of Agriculture finding Bosma violated the Packers and Stockyard 


Act and assessing a civil penalty of $10,000. 

Bosma is a market agent operating as "Chino Livestock Commission 
Company and Yardage." He deals in cows which have been consigned for sale 
by dairy farmers because they are not suitable for dairy operations. He sells 
the cows to packers for slaughter and receives a commission from the sellers. 

A small percentage of the cows Bosma sold on consignment were sick or 
"distressed." Purchasers of such cows ran a risk that they might die before 
slaughter or be condemned by government inspectors after slaughter, making 
them worthless. Packers therefore preferred to buy such cows "subject," that 
is, subject to passing inspection. Bosma’s consignors, on the other hand, 
preferred to sell their cows for a "live price," so that they would be paid 
something regardless of whether the animal passed inspection. 

During the time when the alleged violations occurred, only one packer in 
Bosma’s area would purchase the sick or distressed cows, and it offered a very 
low price. Because Bosma was not satisfied with the price offered, he made 


“Hon. James A. Redden, United States District Judge for the District of Oregon, sitting 
by designation. 
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arrangements to sell the cows "subject" to a Los Angeles packer, Shamrock. 
Bosma bought outright over 500 sick or distressed cows himself, giving his 
consignors a higher "live" price than anyone else offered. He then had the 
cows slaughtered, sold the carcasses to Shamrock "subject," at a higher price, 
taking the risk that some would be condemned. 

Although many of the cows Bosma bought were subsequently condemned, 
about 80% passed inspection. Bosma made on the average about $100 a head 
over the price he paid the consignors for the cows. In addition, he charged 
the consignors a commission of $7.50 a head. Bosma did not routinely inform 
his consignors that he was buying some of their cows himself. On the 
accounts of sale he gave them he listed the purchaser as "Shamrock." 

The Department of Agriculture charged Bosma with purchasing consigned 
animals for speculation in violation of 7 U.S.C. § 208 (1982)' (prohibiting 
unjust and unreasonable practices by market agents), 7 U.S.C. § 213 (1982)? 
(prohibiting unfair and deceptive practices) and 9 C.F.R. § 201.57 (1982) 
(prohibiting market agents from purchasing consigned livestock for speculative 
purposes), 9 C.F.R. § 201.59 (1982) (requiring an agent to remit to the 
consignor profits on livestock the agent purchases on his own account and 
resells at a higher price the same day), and 9 C.F.R. § 201.-60(a) (1982) 
(prohibiting an agent from operating in a manner whereby it shares in the 


profits from the resale of consigned livestock). It also charged Bosma with 
failing to keep accurate records because his accounts of sale and purchase 
invoices did not show the correct name of the purchaser, in violation of 7 


‘It shall be the duty of every stockyard owner and market agency to establish, observe, 
and enforce just, reasonable, and nondiscriminatory regulations and practices in respect to the 
furnishing of stockyard services, and every unjust, unreasonable, or discriminatory regulation or 
practice is prohibited and declared to be unlawful. 7 U.S.C. § 208(a) (1982). 


?(a) It shall be unlawful for any . . . market agency . . . to engage in or use any unfair, 
unjustly discriminatory, or deceptive practice or device in connection with the . . . selling on a 
commission basis . . . of livestock. 

(b) .. . the Secretary after notice and full hearing may make an order that [one who 
is violating this section] shall cease and desist from continuing such violation .... The Secretary 
may also assess a civil penalty of not more than $10,000 for each such violation. 7 U.S.C. § 213 
(1982). 
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US.C. §§ 208, 213, and 221 (1982)? (requiring market agents to keep records 
which fully and correctly disclose all transactions), 9 C.F.R. § 201.43(a) (1982) 
(requiring market agents to include on accounts of sale the name of the 
purchaser), and 9 C.F.R. § 201.59 (1982) (requiring a market agency that 
purchases out of consignment to show its own name as purchaser on accounts 
of sale). 

The Administrative Law Judge ("ALJ") who heard the case concluded that 
Bosma’s purchases out of consignment were not improper speculation, but 
were market support purchases not prohibited by the Act. She found that 
Bosma had been protecting his consignors’ interests by purchasing the cows 
himself when he could not obtain a reasonable "live" price from the packers. 
The ALJ gave weight to the fact that all of the consignors who testified said 
they were satisfied with Bosma’s services. 

The ALJ found that Bosma had violated section 221 by failing to keep 
accurate accounts and records, and she ordered him to keep proper records. 
She found no evidence of unfair or deceptive practices and therefore refused 
to suspend Bosma as a registered agent or assess the $15,000 civil penalty 
requested by the Department. 

The Department appealed to the J.0., who affirmed the ALJ’s finding that 
Bosma’s purchases out of consignment were made for market support 
purposes. However, he also concluded that Bosma’s listing of "Shamrock" as 
the purchaser of the cows was itself a deceptive practice in violation of section 
213(a), which, unlike section 221, provides for civil penalties. Rejecting the 
ALJ’s conclusion that there was "no evidence of deceit or nondisclosure," the 
J.O. found that Bosma “knowingly and intentionally violated the regulatory 
[bookkeeping] requirements in order to keep his consignors from knowing he 
was the purchaser of their livestock." The J.O. determined that this was a 
serious violation and assessed a $10,000 civil penalty. 


*Every .. . market agency . . . shall keep such accounts, records, and memoranda as fully 
and correctly disclose all transactions involved in his business . ... Whenever the Secretary finds 
that the accounts, records, and memoranda of any such person do not fully and correctly disclose 
all transactions . . . the Secretary may prescribe the manner and form in which such accounts, 
records, and memoranda shall be kept, and thereafter any such person who fails to keep such 
accounts, records, and memoranda in the manner and form prescribed or approved by the 
Secretary shall upon conviction be fined not more than $5,000, or imprisoned not more than 
three years, or both. 7 U.S.C. § 221 (1982). 





614 PACKERS AND STOCKYARDS ACT 


I. Violation of Section 213 

Bosma does not contest the Secretary's authority to declare his 
recordkeeping unlawful under section 221 or to order him to keep appropriate 
records in the future. He does contest that J.O.’s authority to impose the 
$10,000 fine, arguing that the Department has not shown that these 
recordkeeping violations are a deceptive practice in violation of section 213, 
the only section of the Act which provides civil penalties. 


A. Standard of Review 

Bosma challenges the J.O.’s reversal of the ALJ’s finding that there was no 
evidence of deceit or nondisclosure, or of any harm of the sort the Act was 
designed to prevent. The Department has announced a policy of not reversing 
an ALJ’s factual findings unless the record compels such reversal. See In re 
Hampshire Open-Air Market, Inc., 41 Agric. Dec. 955, 957 (1982). Bosma 
argues that the J.O.’s reasons for reversing the ALJ’s factual findings are 
insufficient and inconsistent and that he has improperly refused to follow his 
own standard without explanation. 

We must uphold the J.O.’s factual findings if they are supported by 
substantial evidence, based on our reading of the entire record. Corona 
Livestock Auction, Inc. v. United States Department of Agriculture, 607 F.2d 
811, 814 & n. 8 (9th Cir. 1979). “On appeal from or review of the initial 
decision [by the ALJ], the agency has all the powers which it would have in 
making the initial decision except as it may limit the issues on notice or by 
rule." 5 U.S.C. § 557(b) (1982). Cf. FCC v. Allentown Broadcasting Corp., 349 
US. 358, 364, 75 S.Ct. 855, 859, 99 L.Ed. 1147 (1955) (Court of Appeals erred 
in concluding agency could not overrule ALJ’s findings based on demeanor of 
a witness unless supported by a very substantial preponderance in the 
testimony). A reviewing court may consider the ALJ’s findings as part of the 
record in determining whether substantial evidence supports the J.O.’s 
decision. Universal Camera Corp. v. NLRB, 340 U.S. 474, 496-97, 71 S.Ct. 456, 
468-69, 95 L.Ed. 456 (1951). Where, as in this case, "credibility is at issue or 
when findings of motive or purpose depend entirely on credibility, the decision 
of the ALJ will be given special weight. Moreover . . . the [agency’s] findings 
of fact will be scrutinized more critically if they contradict those of the ALJ." 
Butler-Johnson Corp. v. NLRB, 608 F.2d 1303, 1305 (9th Cir. 1979). 

We agree that an agency may not depart arbitrarily from its own 
announced policies. See Airport Parking Management v NLRB, 720 F.2d 610, 
615 (9th Cir. 1983). The J.O.’s announced policy of giving considerable weight 
to the ALJ’s findings appears to be a proper recognition that the ALJ is in a 
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better position to judge certain facts, which we consider in reviewing the J.O.’s 
decision. See Butler-Johnson, 608 F.2d at 1305. However, after carefully 
scrutinizing the record and the J.O.’s opinion, we find sufficient support for 
his finding that Bosma’s conduct violated section 213. 


B. Showing of Harm 

In order to prove a violation of Section 213, the Department must show 
that the challenged conduct “is likely to produce the sort of injury the Act is 
designed to prevent." Central Coast Meats, Inc. v. U.S.D.A., 541 F.2d 1325, 
1327 (9th Cir. 1976). One of the purposes of the Packers and Stockyards Act 
is to safeguard farmers and ranchers against receiving less than the true 
market value of their livestock. See H.Rep.No. 1048, 85th Cong., 2d Sess. 
reprinted in 1958 U.S.Code Cong. and Admin.News 5212, 5213. 

In Central Coast Meats, we held that the Secretary had erred in ordering 
the joint owners of both a cattle buying business and a meat packing business 
to divest themselves of one of the businesses. 541 F.2d at 1327. Although 
recognizing that the "inherent evil" in the failure of the two businesses to 
operate independently and competitively is the elimination of "a buyer from 
the marketplace who would otherwise be there," we found "no evidence that 
this actually occurred, or even that it was a likely result ...." Jd. We found 
the Secretary’s reliance on the hypothetical possibility of harm, as presented 
by expert testimony, insufficient to support a finding of a violation, noting that 
"generalized expert testimony as to the mere specter of these evils" should not 
be used to deem conduct in violation of the Act “without regard to the actual 
likely effect of such conduct." 541 F.2d at 1327-28 n.2. 

Bosma contends the J.O.’s decision is similarly inadequate. The J.O. 
disregarded testimony from the consignors that they preferred to sell for a 
"live" price, and that Bosma gave them a good price, and that Bosma deserved 
to make a profit because he took the risk of the cows being condemned. The 
J.O. reasoned that consignors might have preferred to sell "subject" if Bosma 
had told them what he was doing and how much profit he was making. 

This is quite a different case from Central Coast Meats. In that case, we 
found that Congress had determined that a dealer would not violate the Act 
by serving as a packer in all circumstances. 541 F.2d at 1327; see 7 U.S.C. § 
202. Therefore, the Secretary did not have the power to make such conduct 
unlawful per se. Here, on the other hand, Congress has specifically 
determined that market agents must keep accurate records, and there is no 
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question that Bosma did not do so.‘ Our question is not whether this 
conduct is prohibited, but whether it may be considered an "unfair" or 
"deceptive" practice absent a more specific showing of actual harm. 

We are persuaded by the government’s argument that, because the market 
agent has a fiduciary duty to his consignors, Bosma’s failure to inform 
consignors that he is the actual purchaser of their livestock is inherently 
unfair, and that Bosma’s reporting of Shamrock as purchaser on accounts of 
sale is deceptive. 

A market agent must operate his business as a fiduciary to safeguard his 
consignors from receiving less than the true market value of their livestock. 
It is a well-accepted general rule that an agent selling for a principal is under 
a duty not to sell to himself without the principal’s knowledge. See Charlotte 
Aircraft Corp v. Purdue Airlines, Inc., 498 F.2d 152, 156 (8th Cir. 1974); 
Restatement (Second) of Agency, § 389 (1958). The Department’s regulations 
specifically require an agent who purchases out of consignment for market 
support purposes to list his own name as purchaser on accounts of sale. 9 
C.F.R. § 201.59. The agent’s self dealing creates an inherently unfair situation 
because he must simultaneously represent both his and the consignors’ 
interests in setting a price. 

The harm in this case is more than merely hypothetical. The Department 
showed that Bosma made an average profit of $100 a head on the cows he 
purchased, in addition to his regular agent’s commission. This large profit is 
sufficient evidence to support the J.O.’s conclusion that Bosma did not pay his 
consignors a fair price, regardless of whether they were satisfied with what 
they got. Under the circumstances, Bosma’s practice of not informing his 
consignors of his self-dealing, and of reporting "Shamrock" as the purchaser, 
can be characterized as unfair and deceptive because it denies the consignors 
the opportunity to protect their interest in obtaining the best price for their 
cows, an interest Bosma is in no position to protect when he sells to himself. 

Bosma further argues that in enacting section 221 Congress evinced an 
intent not to punish negligent recordkeeping violations with monetary fines. 
Under section 221, the Secretary may prescribe the form in which records 


“This fact also distinguishes Corona Livestock Auction, Inc. v. USDA, 607 F.2d 811 (9th 
Cir. 1979), in which we reversed the Secretary’s order requiring Corona to cease and desist 
selling livestock by a method that allowed it to set prices “based on[its] own judgment of a 
proper fair value of the animal." 607 F.2d at 812. We found that no evidence, other than 
theoretical assertions, supported the Secretary’s conclusion that the prices were likely to be or 
actually were lower than those obtained by other selling methods. 
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shall be kept. Only one who persists in failing to keep proper records 
thereafter is punishable with a criminal fine or jail sentence. 7 U.S.C. § 221 
(1982). 

Even assuming Bosma is correct in his contention that proof of a mere 
first-time recordkeeping violation is insufficient to prove a violation of section 
213, this case involves more than simple negligence in recordkeeping. The 
J.O. found that Bosma failed to inform his consignors that he was purchasing 
their cows and intentionally listed "Shamrock" as the purchaser in order to 
deceive them. 


C. Evidence of Nondisclosure and Deceit 

Bosma challenges the J.O.’s factual findings on nondisclosure and deceit. 
Although this is a very close case because the ALJ reached the opposite 
conclusion, we find the J.O.’s finding of nondisclosure and deceit substantially 
supported by the record.> 

None of the consignors who testified were aware that Bosma had been 
purchasing for his own account until they were so informed by the 
Department of Agriculture. Even Bosma’s own testimony does not indicate 
that he made a practice of informing consignors about his purchases and the 
profit he was making from resale of the cows.° 

The evidence on Bosma’s motive for using Shamrock’s name as purchaser 
is in conflict. Bosma testified that he was confused about the regulations, and 
the ALJ found him credible. We cannot say the J.O. erred in reaching the 
opposite conclusion. Bosma was aware that the Department disapproved of 
his purchases out of consignment and he had been given a copy of the 
regulations, which clearly required him to report himself as purchaser. See 9 
C.F.R. § 201.59. Bosma never sought clarification of those regulations. The 
J.O. could reasonably find nondisclosure and deceit from this circumstantial 


‘Bosma testified, "if they ask me I would tell them, yes. Most of the time they don’t ask 
me .... I’ve told people that I’ve made money on the cattle, yes." At best, these statements 
indicate only that Bosma may have told someone what he was doing if he was asked. They do 
not contradict the consignors’ testimony that Bosma did not inform them, or indicate that he 
took any steps to inform them that he was making a considerable profit by reselling cows he had 
sold to himself. 


*Bosma also argues that the J.O.’s finding that Bosma wanted to hide his purchases is 
inconsistent with his finding that the purchases were made for market support purposes. We 
find no disturbing inconsistency. The J.O. also determined that Bosma was making an excessive 
profit on the cows, a fact which the J.O. could logically conclude might motivate him to deceive. 
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evidence, combined with the consignors’ testimony of nondisclosure, the 
profitability of the purchases, and the likelihood that full disclosure might 
reduce the profit. We may not substitute our judgment for that of the J.O. 


Il. Penalty 

Bosma challenges the J.O’s imposition of a $10,000 civil penalty. The 
choice of sanction is largely within an agency’s discretion; the reviewing court 
may overturn it only if it is unwarranted in law or unjustified in fact. Butz v. 
Glover Livestock Commission Co., 411 U.S. 182, 185-88, 93 S.Ct. 1455, 1457- 
59, 36 L.Ed.2d 142 (1973). 

Bosma contends the J.O. erred in refusing to consider evidence of the 
financial status of his business in setting the penalty. Bosma did not present 
this evidence at the hearing, but offered it on a motion for reconsideration of 
the J.0.’s decision. The J.O. refused to consider Bosma’s evidence because 
he had failed to present it earlier even though he was aware that the 
Department was seeking a $15,000 penalty. Regulations allow the hearing to 
be reopened for new evidence only before the J.O. renders his decision. See 
7 CFR. § 1.146(a)(2)(1982). 

The statute specifically provides that in determining the amount of the 
penalty, "the Secretary shall consider the gravity of the offense, the size of the 
business involved, and the effect of the penalty on the person’s ability to 
continue to do business." 7 U.S.C. § 213(b) (1982) (emphasis added). 
Because no evidence was introduced at the hearing on the latter two factors, 
the J.O. considered only the first in setting the penalty. 

In his opinion, the J.O. stated, "Respondent [Bosma] has furnished no 
evidence that this penalty is unreasonable in view of the size of his business, 
or that it will prevent him from continuing in business." The J.O. apparently 
believed that Bosma had the burden of producing evidence that the size of the 
penalty sought by the USDA was unreasonable. However, section 7(d) of the 
Administrative Procedure Act, which is applicable here, provides that, "Except 
as otherwise provided by statute, the proponent of a rule or order has the 
burden of proof." 5 U.S.C. § 556(d). The “burden of proof" as used in this 
section means the burden of going forward with evidence. N.L.R.B. v. 
Transportation Management Corp., 462 U.S. 393, 403 n.7, 103 S.Ct. 2469, 2475 
n. 7, 76 L.Ed.2d 667 (1983). The Department was the proponent of the order 
assessing a $10,000 penalty and was therefore required to produce evidence 
that the penalty was reasonable. The lack of evidence was due to the 
Department’s failure to meet its burden of producing evidence to support the 
penalty it sought. In the absence of such evidence, the J.O. had no basis for 





HOLIDAY FOOD SERVICE, INC. v. DEPARTMENT OF AGRICULTURE 619 
51 Agric. Dec. 619 


determining the size of the penalty because the statute requires him to 
consider all three factors. 


Il. Conclusion 

The petition for review is granted. We affirm the J.O.’s finding that Bosma 
violated the Act, but vacate that part of the order directing him to pay a 
$10,000 penalty and remand to the agency for reconsideration of the amount 
of the penalty. 


HOLIDAY FOOD SERVICE, INC., a Corporation; and NAT ROCKER, an 
Individual, Petitioners vy. DEPARTMENT OF AGRICULTURE, Respondent. 
No. 86-7332. 

Decided June 29, 1987. 


(Cite as 820 F.2d 1103) 


Civil Penalty - Burden of producing evidence regarding consideration of statutory factors in 
determination of amount of penalty. 


The U.S. Court of Appeals for the Ninth Circuit affirmed the Judicial Officer’s finding of 
violations of the Packers and Stockyards Act, but vacated the penalty imposed and remanded for 
consideration under the standards set forth in their opinion. Under the Court ruling in Bosma, 
the Department has the burden of producing evidence bearing on the factors which the statute 
requires to be considered in setting the amount of monetary penalty. Failure to meet this 
burden is cause for reversal. 


Harry G. Melkonian, Los Angeles, CA, for Petitioners. 
Raymond Fullerton, Washington, D.c., for Respondent. 
Before Kennedy, Skopil and Kozinski, Circuit Judges. 


UNITED STATES COURT OF APPEALS, 
NINTH CIRCUIT 


Kennedy, Circuit Judge: 

Petitioners Nat Rocker and Holiday Food Service (HFS) seek review of an 
order of the Department of Agriculture finding violations of the Packers and 
Stockyards Act, 7 U.S.C. §§ 181-229 (the Act), and assessing a $50,000 civil 
penalty. 

Until its collapse, HFS sold meat and poultry to restaurants and hotels in 
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Hawaii. Nat Rocker was an officer, director, and fifty percent shareholder of 
the company, as well as the sole owner of Holiday Meat and Provision, a 
separate meat packing company doing business in California. At the relevant 
times, both HFS and Rocker were packers as defined and regulated by the 
Act. 7 U.S.C. § 191. 

The Department of Agriculture charged Rocker and HFS with violations 
of section 202 of the Act, 7 U.S.C. § 192. The Department charged them with 
paying kickbacks, a deceptive practice prohibited by the Act. See Nat’l Beef 
Packing Co. v. Secretary of Agric., 605 F.2d 1167 (10th Cir. 1979). Rocker and 
HFS denied the charges, and administrative proceedings ensued. 

The administrative law judge found violations of section 202, entered a 
cease and desist order, and assessed a $25,000 penalty. Unsatisfied, the 
Department appealed to its judicial officer seeking an increase in the penalty; 
Rocker and HFS cross-appealed, challenging the findings of violations. After 
reviewing the evidence, the judicial officer issued an order affirming the 
findings and increasing the penalty to $50,000. Rocker and HFS seek review 
of that order. 

In reviewing the order, our task is twofold. We must first decide whether 
the findings of violations are supported by substantial evidence, considering 
the record as a whole. Corona Livestock Auction, Inc. v. United States Dep’t 
of Agric., 607 F.2d 811, 814 & n. 8 (9th Cir. 1979). If they are, we must 
determine whether the penalty is unwarranted in law or unjustified in fact. 
Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 185-86, 93 S.Ct. 1455, 
1457-58, 36 L.Ed.2d 142 (1973). 


Violations 


Evidence presented by the Department supports the charges. Records of 
over one hundred checks indicate that regular payments were made to four 
purchasing agents. Testimony of one of the purchasing agents suggest the 
illegal character of those payments: 


Why did you receive those payments . . .? 


Well, they told me they'd give me a little something if I did 
buy it from them. 


I'm sorry, sir, I did not hear your answer. 
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A. They told me if I buy meat . . . from them . . . I would have 
payment for buying meat from them. 


Finally, Rocker’s signature on ninety-six of the checks and the testimony of 
HFS’ general manager, who stated that he paid the purchasing agents "per the 
instructions of Nat Rocker," indicate Rocker’s complicity in the scheme. 

In response to the Department’s evidence, Rocker and HFS offer little of 
note. They admit to making the payments, and limit their criticism of the 
purchasing agent’s testimony to peripheral matters. They direct most of their 
argument to the evidence implicating Rocker, claiming he played little part in 
the operations of HFS and remained ignorant of the payments’ character. 
After evaluating the evidence before him, however, it was perfectly reasonable 
for the administrative law judge to reach a contrary conclusion. See Palmer 
Coking Coal Co. v. Director, Office of Worker’s Compensation Programs of U.S. 
Dep’t of Labor, 720 F.2d 1054, 1058 (9th Cir. 1983) (province of trier of fact, 
not reviewing court, to credit or discredit evidence and draw inferences from 
credited evidence). 

Considering the record as a whole, the findings of violations are supported 
by substantial evidence. They are affirmed. 


Penalty 


The penalty imposed is not sustainable, however. An increase in penalty 
is permitted in appropriate cases. The Administrative Procedure Act, 5 
U.S.C. § 557(b), the Department’s regulations, 7 C.F.R. § 1.145(e), and the 
case law, Stamper v. Secretary of Agric., 722 F.2d 1483, 1489 (9th Cir. 1984), 
all indicate that a judicial officer may increase a penalty proposed by an 
administrative law judge. See also Thornton v. Dep’t of Agric., 715 F.2d 1508, 
1513 (11th Cir. 1983). 

However, imposition of a penalty without consideration of all relevant 
factors is improper. The Act provides that the judicial officer “shall consider 
the gravity of the offense, the size of the business involved, and the effect of 
the penalty on the person’s ability to continue in business." 7 U.S.C. § 193(b). 
Consideration of these factors is possible only if there is evidence bearing on 
them in the record. In this case, the record is replete with evidence of the 
gravity of the offense, but virtually barren of evidence regarding the effect of 
the penalty on Rocker’s ability to continue in business. Under our decision 
in Bosma v. Dep’t of Agric., 754 F.2d 804 (9th Cir. 1984), the burden of 
producing such evidence is the Department's, and failure to meet that burden 
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is cause for reversal. Jd. at 810-11. 

The Department does not seriously contend that it has met its burden. 
Instead, it claims that, under the facts of this case, Rocker’s ability to continue 
in business need not be considered. In support of this claim, it offers the 
following argument, proposed first by the judicial officer: 


[HFS] . . . has been out of business for several years . . . hence the civil 
penalty imposed in this case cannot have any effect on . . . Rocker’s 
ability to continue [that] . . . business . . . [and] it is irrelevant whether 
a civil penalty will have any effect on . . . Rocker’s ability to continue . 
. . [other businesses]. 


We cannot accept this argument. 

Rocker was subject to sanction only because he was a packer within the 
meaning of the Act. 7 U.S.C. § 191. He was punished for violating 
regulations governing the packing industry. It follows that the question is 
whether the penalty imposed will prevent him from continuing in business as 
a packer, not merely as a principal in a particular company. Indeed, the 
Department tacitly concedes the relevance of Rocker’s other packing 
operations by adducing evidence regarding the annual business volume of 
Holiday Meat and Provision, a Rocker packing company not implicated in the 
violations. 

A passing reference in the administrative record to the annual volume of 
a business is inadequate to support the penalty, for that statistic, whatever it 
means, is entirely insufficient for any reasoned conclusion about net profits or 
liquidity. Without more substantial proof of Rocker’s ability to pay, we cannot 
uphold the Department’s action. We therefore vacate the penalty and remand 
the case for consideration under the standards set forth in this opinion. 

Remanded. 


KOZINSKI, Circuit Judge, dissenting. 

I respectfully dissent from the portion of the opinion reversing the penalty 
imposed. The Judicial Officer adequately considered the effect of the penalty. 
Holiday Food was out of business; thus, the penalty could have no impact on 
it. The Officer deemed the effect on Nat Rocker’s ability to continue in a 
totally separate business irrelevant. I agree and would affirm on that basis 
alone. 

Moreover, the Judicial Officer did determine that the penalty would not 
preclude Nat Rocker from continuing in business as a packer. His decision 
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contains an explicit finding that Rocker’s other business, Holiday Meat, "is a 
successful enterprise, with a current annual volume of business of 18 million 
dollars." J.O. Decision at 19. The Judicial Officer concluded from this 
evidence that the penalty "will not adversely affect respondent Rocker’s ability 
to remain in business." Jd. To further ameliorate any adverse impact, his 
order allows Rocker to spread payment of the penalty out over a four year 
period. The Judicial Officer’s determination that a $12,500 annual payment 
will not bankrupt an $18 million a year business seems perfectly reasonable 
to me. I certainly cannot hold, as the majority apparently does in overturning 
the penalty, that this finding is “without justification in fact." American Power 
& Light Co. v. SEC, 329 U.S. 90, 113, 67 S.Ct. 133, 146, 91 L.Ed. 103 (1946). 


SPENCER LIVESTOCK COMMISSION COMPANY; MIKE DONALDSON, 
Petitioners v. DEPARTMENT OF AGRICULTURE, Respondent. 

No. 87-7189. 

Decided March 8, 1988. 


(Cite as 841 F.2d 1451) 


Unfair and deceptive trade practices - False weighing - False accounting - 
Destruction of documents - Sanction policy - Violation of prior consent decree. 


The U.S. Court of Appeals for the Ninth Circuit upheld the Judicial Officer’s finding that 
respondents violated the Packers and Stockyards Act by unfair and deceptive practices including 
billing on the basis of false weight, false accounting to purchasers, and destruction of documents 
to conceal fraud. To prove a violation of the Act by unfair and deceptive practice the 
Department must show the conduct in question is likely to produce the sort of injury the Act 
is designed to prevent. The primary purpose of the Act is to assure fair competition and fair 
trade practices in livestock marketing. A practice needs not harm consumers or competitors to 
be deceptive. A market agent must operate as a fiduciary to its principals. Although 
disproportionality is a factor in determining an allowable judgment, unevenness in the application 
of the sanction does not render its application unwarranted in law. The statutorily required 
factors for determining a monetary penalty under the Act do not apply to suspension. Prior 
consent orders do not support a finding of repeated violations. No inference of guilt arises from 
a respondent’s failure to deny guilt in a consent decree, however, in the presence of 
overwhelming evidence of a current violation, consideration of consent orders as prior guilt was 
harmless error. Violations of prior consent orders and of prior criminal probation, were 
properly considered in the determination of sanction necessary to deter future violations. 


Dean J. Miller, Gigray, Miller, Downen, Weston & Pasley, Caldwell, Idaho, for Petitioners. 
Harry S. Gold, OGC, USDA, Washington, D.C., for Respondent. 
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Before Anderson and Fletcher, Circuit Judges, and Carroll’, District Judge. 


UNITED STATES COURT OF APPEALS, 
NINTH CIRCUIT 


PETITION FOR REVIEW OF ORDER OF THE JUDICIAL 
OFFICER OF THE UNITED STATES DEPARTMENT 
OF AGRICULTURE 


Fletcher, Circuit Judge: 

Petitioners Spencer Livestock and Michael Donaldson appeal a decision of 
the administrative law judge, upheld by the Judicial Officer of the Department 
of Agriculture, assessing $30,000 in civil penalties against them and suspending 
them as registrants under the Packers and Stockyards Act for 10 years. We 
affirm. 


FACTS 


Petitioner Michael Donaldson is the president, manager and controlling 
shareholder of Spencer Livestock Commission Company. He was registered 
as both a dealer and a market agent under the Packers and Stockyards Act of 
1921, as amended, 7 U.S.C. § 181 et seq. ("the Act"). 

This case concerns 17 transactions for livestock in March and April of 1982 
involving sales by petitioners to three livestock feeders. Following complaints 
from feeders with whom Donaldson had done business, the Packers and 
Stockyards Administration, an agency of the U.S. Department of Agriculture 
("USDA" or "Department"), began to investigate Donaldson’s operations in 
May 1982. The agency wanted to determine whether Donaldson was in 
compliance with the Act and with consent orders to which Donaldson had 
previously agreed. Investigators were especially concerned with complaints 
about Donaldson’s failure to provide documentation for livestock purchases 
in Canada. 

In August, an investigator requested from Donaldson all records and 
invoices for the previous eight months. Although Donaldson provided some 
materials, documents were missing that would have enabled the agency to 
trace the Canadian transactions. The investigator next went to the Alberta 


"Honorable Earl H. Carroll, United States District Judge, District of Arizona, sitting by 
designation. 
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Department of Agriculture to obtain the missing documents. When he visited 
one of petitioners’ primary Canadian livestock suppliers, however, the supplier 
refused on Donaldson’s instructions to allow the investigator to review any 
documents. It was not until the next June that Canadian officials were able 
to forward copies of the relevant material to the agency. 

On February 10, 1984, the Administrator of the agency filed a complaint 
against petitioners. The complaint alleged that Donaldson had committed 
unfair and deceptive acts in violation of 7 U.S.C. § 213(a).’ Specifically, it 
charged Donaldson with buying livestock on a commission basis and then 
fraudulently billing his principals at weights and prices above, and shrinkages 
below, the actual figures at which he had purchased the livestock. It also 
alleged that Donaldson had failed to provide, upon the principals’ request, 
scale tickets, purchase invoices and other documents, all in an attempt to 
conceal the actual prices, weights and shrinkage allowances of the livestock. 
Finally, the complaint charged Donaldson with failing to maintain accounts, 
records and memoranda that fully and accurately disclosed the true nature of 
his operations, in violation of 7 U.S.C. § 221. 

After a hearing on July 23-26, 1985, an administrative law judge (ALJ) 
found that, because Donaldson knew that his principals believed he was 
operating as a market agency, his submission of false accounting constituted 
fraud under section 213(a). The ALJ also found Donaldson’s destruction of 
invoices and other documents to be independent violations of section 213(a). 
In addition, Donaldson’s failure to keep full and correct accounts and records 


‘*It shall be unlawful for any stockyard owner, market agency, or dealer to engage in or 
use any unfair, unjustly discriminatory, or deceptive practice or device in connection with 
determining whether persons should be authorized to operate at the stockyards, or with the 
receiving, marketing, buying, or selling on a commission basis or otherwise, feeding, watering, 
holding, delivery, shipment, weighing, or handling of livestock." 7 U.S.C. § 213(a). 


"Every packer or any live poultry dealer or handler, stockyard owner, market agency, and 
dealer shall keep such accounts, records, and memoranda as fully and correctly disclose all 
transactions involved in his business, including the true ownership of such business by 
stockholding or otherwise. Whenever the Secretary finds that the accounts, records, and 
memoranda of any such person do not fully and correctly disclose all transactions involved in his 
business, the Secretary may prescribe the manner and form in which such accounts, records, and 
memoranda shall be kept, and thereafter any such person who fails to keep such accounts, 
records, and memoranda in the manner and form prescribed or approved by the Secretary shall 
upon conviction be fined not more than $5,000, or imprisoned not more than three years, or 
both." 7 U.S.C.§ 221. 
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was in contravention of section 221, the ALJ concluded. In all, the ALJ found 
that Donaldson had fraudulently overcharged the feeders by more than 
$34,000 and had intentionally overweighed livestock by 8,000 pounds. 

Noting that previous administrative and criminal sanctions had failed to 
deter Donaldson from committing the offenses, the ALJ decided that only 
severe sanctions would suffice. Accordingly, he issued a cease and desist 
order, imposed a civil penalty of $30,000 against Donaldson, and suspended 
him as a registrant under the Act for ten years. Donaldson petitioned the 
USDA Judicial Officer ("JO") for review. On March 19, 1987, the JO adopted 
the ALJ’s findings as his final decision and added additional supporting 
conclusions. Donaldson timely petitioned this court for review. 


DISCUSSION 


This court has jurisdiction over decisions of the USDA pursuant to 28 
US.C. § 2342(2). 


A. Unfair and Deceptive Acts Under 7 U.S.C. § 213. 


Petitioners concede that substantial evidence supports the JO’s finding that 


they acted in the capacity of a market agency, rather than as a dealer, and 
were therefore under a fiduciary duty. They contest the imposition of 
penalties, however, on the ground that the Department failed to demonstrate 
that their conduct was unfair or deceptive within the meaning of 7 U.S.C. § 
213. We must uphold the JO’s finding as to deception if it is supported by 
substantial evidence. Bosma v. U.S. Dept. of Agric., 754 F.2d 804, 807 (9th Cir. 
1984); Corona Livestock Auction, Inc. v. U.S. Dept. of Agric., 607 F.2d 811, 814 
& n. 8 (9th Cir. 1979). 

Section 213 prohibits a market agency from engaging in “any unfair, 
unjustly discriminatory, or deceptive practice" in connection with the buying 
or selling of livestock. 7 U.S.C. § 213(a). It permits the Secretary of 
Agriculture to assess a civil penalty of up to $10,000 for each violation. 7 
US.C. § 213(b). The statute does not define what is meant by the terms 
unfair and deceptive; it has been held that "their meaning must be determined 
by the facts of each case within the purposes" of the Act. Capitol Packing Co. 
v. United Stats, 350 F.2d 67, 76 (10th Cir. 1965). 

In Central Coast Meats v. U.S. Dept. of Agric. 541 F.2d 1325 (9th Cir. 1976), 
we rejected the government’s argument that it was unfair under section 213 
for one concern to own both a cattle-buying and a meat-packing business. 
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Central Coast, 541 F.2d at 1327. Since Congress had not specifically 
proscribed joint ownership, we ruled that to prove a violation of section 213, 
the Department would have to "show that the conduct in question is likely to 
produce the sort of injury the Act is designed to prevent." Id. See also 
Corona Livestock, 607 F.2d at 814 n.6. 

In Bosma, the JO found that appellant had failed to maintain accurate 
records pursuant to 7 U.S.C. § 221, and that the incorrect records were 
deceptive under § 213. Bosma, 754 F.2d at 807. We distinguished Central 
Coast as “quite a different case" on the grounds that in Bosma, unlike Central 
Coast, Congress had specifically prohibited appellant’s actions. Jd. at 808. We 
concluded that where the conduct in question is per se proscribed, we need 
only determine whether it may be considered "unfair" or "deceptive" absent a 
more specific showing of actual harm. Jd. at 808-09. 

In this case, the ALJ found three separate violations of § 213. First, 
petitioners’ billing and collecting on falsely increased weights and prices and 
decreased shrinkage allowances were found to violate 9 C.F.R. §§ 201.44 and 
201.55. The Department has consistently ruled false inflations of purchase 
weight deceptive under § 213. See In re Collier, 38 A.D. 957 (1979); In re 
Boone Livestock Co., 27 A.D. 475 (1968); In re Fairbank, 27 A.D. 1371 (1968). 

In affirming the JO’s decision in Fairbank, this circuit implicitly accepted 
the characterization of false weights as deception. Fairbank v. Hardin, 429 
F.2d 264 (9th Cir. 1970). In Fairbank, the JO had found that appellant 
intentionally sold livestock, issued invoices and collected payments all at false 
weights, failed to keep buyer’s invoices regarding his purchases, and failed to 
maintain accurate records. Jd. at 266. Although we did not specifically review 
the Department’s equation of document falsification with deception, we found 
the JO’s conclusions within the law and supported by substantial evidence. Id. 
at 267. 

The second ground on which the ALJ relied was petitioners’ failure under 
9 C.F.R. §§ 201.44 and 201.45 to submit complete and accurate accounting of 
their purchases and to make available to their principals copies of bills in 
payment for expense items. Since it was by these false accountings that 
petitioners accomplished the fraud, the ALJ found these violations also to 
constitute deception. 

Third, the ALJ concluded that by destroying invoices and other documents 
showing petitioners’ actual expenses, petitioners hoped to conceal their fraud - 
yet another violation of section 213. 

Petitioners maintain that the ALJ erred in finding their conduct illegal 
under § 213 because their conduct did not threaten any of the interests the 
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Act seeks to protect. They identify these interests as safeguarding sellers, 
protecting consumers, and protecting the industry from unfair practices of 
competitors. Petitioners stress “of competitors" as though the Act were 
nothing more than a mirror of the antitrust laws. They argue that since in 
none of the 17 transactions did the sales price exceed the prevailing market 
price, there was neither harm nor threat of harm to consumers. 

The JO rejected this line of argument by finding that "[e]ven if true, that 
fact would be irrelevant. An agent who secretly increases the weights and 
prices of livestock purchased on a commission basis for principals commits 
very serious violations of the Act even if the invoice prices to the principals 
are at or below the market." We rejected a similar argument in Bosma, 
where we found an average profit of $100 per head "sufficient evidence to 
support the J.O.’s conclusion that Bosma did not pay his consignors a fair 
price, regardless of whether they were satisfied with that they got." Bosma, 
754 F.2d at 809. 

Petitioners further characterize the feeders’ belief that they were operating 
on commission as a “misconception,” and assert that in the absence of proof 
of an anti-competitive effect, the Department should leave feeders to protect 
themselves against such "misconceptions" by insisting on written contracts. 

This argument relies on an incomplete understanding of the objectives of 
the Act. The primary purpose of the Act was “to assure fair competition and 
fair trade practices in livestock marketing ....". H.R.Rep. No. 1048, 85th 
Cong., 2d Sess., reprinted in 1958 U.S. Code Cong. & Admin. News 5212, 5213 
(emphasis added). It was not intended merely to prevent monopolistic 
practices, but also to protect the livestock market from unfair and deceptive 
business tactics. Thus, under the Central Coast rule, we uphold a finding of 
a § 213 violation where the evidence establishes a deceptive practice, whether 
or not it harmed consumers or competitors. 

Petitioners plainly practiced deception. When the ALJ asked Donaldson 
how three experienced feeders could all have been mistaken in thinking he 
was selling on commission, he responded: "As a rule, when you are selling 
cattle, the majority of people think or tend to believe that you are only 
charging or only making 50 cents a hundred. If somebody had that in their 
mind, I would do nothing to change their mind or make it be known otherwise 


The conduct was deceptive within the meaning of the statute. A market 
agent must operate his business as a fiduciary. Bosma, 754 F.2d at 809. In 
Bosma, petitioner, a market agent, purchased for his own account cattle 
consigned to him for sale, but failed to list his own name as purchaser in 
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violation of 9 C.F.R. §§ 201.43(a) and 201.59. We found this deceptive and 
“inherently unfair," since it forced Bosma simultaneously to represent both his 
and the consignors’ interests in setting a price. Id. It therefore ran the risk 
of the consignors’ receiving less than the true market value of their livestock, 
and accordingly violated section 213. 

Petitioners’ case is virtually indistinguishable from Bosma’s. Acting as a 
market agent, they, like Bosma, had a fiduciary duty to their principals. As 
did Bosma, they violated a regulation intended to ensure prompt accounting 
to those for whom the agent was acting. 9 C.F.R. § 201.44. Indeed, section 
201.44 is nearly identical to § 201.43(a). The only material difference between 
the regulations is that one protects sellers on consignment while the other 
protects buyers. Petitioners, however, argue that this difference is dispositive, 
since our motivating concern in Bosma - protecting sellers from receiving less 
than true value - is “one of the purposes of [the] Act.". They would have us 
find that, under Bosma, only potential injury to sellers triggers the protection 
of the Act. 

This argument is baseless. Petitioners’ duty was as clear as that imposed 
on Bosma, and their transgression no less. As in Bosma, the harm was more 
than hypothetical. Donaldson and Spencer obtained more than $34,000 in 
illegal profits from the purchaser. The Department therefore both proved 
actual injury and “unfair or deceptive" practices within the meaning of the 
statue. The JO’s finding that petitioners violated 7 U.S.C. § 213(a) was 
therefore supported by substantial evidence. 


B. Propriety of the Sanctions 

Petitioners contest the sanctions imposed on the grounds that they were 
disproportionate to sanctions assessed in similar cases, imposed contrary to 
law, and impermissibly enhanced because of the ALJ’s consideration of prior 
agency proceedings involving petitioner. We may not overturn the 
Department’s choice of sanction unless it is unwarranted in law or unjustified 
in fact. Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 185-86, 93 S.Ct. 
1455, 1457-58, 36 L.Ed.2d 142 (1973); Blackfoot Livestock Comm’n v. Dept. of 
Agric., 810 F.2d 916, 922 (9th Cir. 1987). Our review is limited to determining 
whether, on the facts of the case, the Secretary made an "allowable judgment." 
Glover, 411 U.S. at 189, 93 S.Ct. at 1459; Blackfoot, 810 F.2d at 922. 

The JO upheld the penalties imposed pursuant to its "severe sanction" 
policy, under which the Department imposes "severe sanctions for violations 
of any of the regulatory programs administered by the Department that are 
repeated or that are regarded by the administrative officials and the Judicial 
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Officer as serious ...." Decision and Order at 207. Such has been the policy 
of the Department at least since Jn re Worsley, 33 A.D. 1547 (1974), where it 
was set forth at length. It has been frequently invoked since.’ The JO has 
explained that a stiff penalty, especially suspension, “is not primarily 
punishment for a past offense but is a necessary power granted to the 
Secretary of Agriculture to assure a proper adherence to the provisions of the 
Act.” Id. at 1557, quoting Nichols & Co. v. Sec’y of Agric., 131 F.2d 651, 659 
(1st Cir. 1942). The purpose of the policy is deter both those on whom 
sanctions are imposed and other potential violators. 


1. Disproportionality 

Petitioners attack the sanctions imposed on the ground that they far exceed 
those imposed in other egregious cases. In particular, they direct our 
attention to Blackfoot, in which the parties sanctioned had bought livestock 
while insolvent, mingled trust funds with operating funds, failed to pay 
promptly for livestock, and engaged in an $8.6 million check kiting scheme, yet 
were suspended for only six months. Blackfoot, 810 F.2d at 920-22. Since the 
JO failed to distinguish this case from Blackfoot, they contend, his imposition 
of a 10-year suspension was inappropriate. 

This contention is meritless. While the JO has indicated that, insofar as 
practicable, "the sanctions imposed under a regulatory Act against comparable 
violators for comparable violations should be reasonably uniform," Worsley, 33 
A.D. at 1568, he has also made clear that a respondent “has no inherent right 
to a sanction no more severe than that applied to others." Jd. at 1569. The 
Supreme Court agrees that “[t]he employment of a sanction within the 
authority of an administrative agency is . . . not rendered invalid in a 
particular case because it is more severe than sanctions imposed in other cases 
.... Therefore, mere unevenness in the application of the sanction does not 
render its application in a particular case ‘unwarranted in law.” Glover, 411 
US. at 187-88, 93 S.Ct. at 1458-59. 

Even though we may consider disproportionality as a factor in our 
determination as to whether an allowable judgment as to sanctions has been 
made, we do not find it here. While Blackfoot involved a far less severe 


*See In re Catanzaro, 35 A.D. 26, 31-32 (1976), affd mem., 36 A.D. 467 (9th Cir. 1977); 
In re Collier, 38 A.D. 957, 971-72 (1979), petition for review denied, 624 F.2d 190 (9th Cir. 1980) 
(per curiam); Jn re Blackfoot Livestock Comm'n Co., 45 A.D. 590, 633 (1986), aff'd, 810 F.2d 916 
(9th Cir. 1987); In re Farmers and Ranchers Livestock Auction, 4S A.D. 234, 257 (1986). 
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sanction, numerous other cases make clear that stiff penalties are now 
commonplace. In Farmers and Ranchers, the ALJ imposed, and the JO 
upheld, a five-year suspension. 45 A.D. at 235. In upholding the sanction 
imposed on petitioners here, the JO cited more than a dozen recent cases in 
which, either by order or by consent decree, sanctions of one to ten years have 
been assessed. In this context, the 10-year suspension, while severe, was 
neither disproportionate nor unforeseeable. Furthermore, the JO explained 
the factors that mandated a more extreme penalty in this case than in a 
similar recent case. These included petitioners’ violation of a fiduciary duty, 
prior record, and violations while on probation. 


2. Factors Considered Under § 213(b) 

Petitioners contend that factors the statute mandates the ALJ and JO to 
consider preclude the imposition of a 10-year suspension. Section 213(b) 
requires the Secretary, before assessing monetary penalties, to consider "the 
gravity of the offense, the size of the business involved, and the effect of the 
penalty on the person’s ability to continue in business." 7 U.S.C. § 213(b). 
Section 204, which permits the Secretary to suspend a registrant “for a 
reasonable specified period," contains no parallel provision. 7 U.S.C. § 204. 

Nonetheless, petitioners argue that it is reasonable to read the § 213(b) 
factors into § 204, since "it does not appear to be the congressional intent to 
permit a sanction which has the effect of completely and permanently 
excluding a person from the livestock marketing industry." Brief of Petitioner 
at 29. 

Petitioners cite no authority for this contention, nor is there any. A more 
reasonable reading than that advanced by petitioner is that since Congress 
chose to include the language in one provision and omit it from the other, it 
did not require the factors to be considered as to the latter.‘ 


3. Consideration of Prior Proceedings 

Petitioners’ final argument is that the ALJ and JO impermissibly relied on 
prior consent orders imposing sanctions on petitioners to support the finding 
of repeated violations. In July 1976, a complaint was filed against petitioners 
alleging that they had bought livestock on commission and then collected from 


“Petitioners have not contested the JO’s consideration of the § 213(b) factors in imposing 
the monetary sanctions. The record demonstrates that he took all three factors into account. 
Decision and Order at 251-53. 
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principals on falsely inflated prices and weights. Donaldson signed a consent 
order in which he agreed to a suspension of 21 days and to cease and desist 
from transmitting false accounts and increasing weights. He also agreed to 
keep accurate accounts in the future. In re Spencer Livestock Comm’n Co., 36 
A.D. 1022 (1977). 

In late 1979, another complaint charged Donaldson with billing and 
collecting on the basis of fraudulently increased weights. In December 1980, 
he consented to cease and desist from such practices and to maintain accurate 
records. 39 A.D. 1429 (1980). 

The ALJ cited these orders in his review of Donaldson’s record, as did the 
JO. The JO stated that although Donaldson "had neither admitted nor denied 
the allegations of the complaint in the two prior administrative proceedings, 
his failure to deny the allegations gives rise to an adverse inference against the 
[petitioners] in those cases." Petitioners argue that this reliance on the prior 
proceedings was improper, because in both instances the consent orders 
provide that the settlement was entered into solely to settle the claim and 
without any admission of liability. 

Petitioners are correct. Since by the terms of the consent orders 
petitioners specifically made no admission of guilt, and were not required to 
do so, no inference of guilt arises against petitioners from the failure to deny 
the allegations of the complaint. The JO clearly erred in drawing an adverse 
inference as to guilt. The government concedes as much. Nor could the 
allegations of wrongdoing that underlay the orders constitute the basis for 
enhanced sanctions. 

The consent orders were not, however, the only basis for concluding that 
petitioners had previously violated the Act. The evidence of the current 
violations was overwhelming. Any consideration of the consent orders as 
evidence of guilt was harmless error. Besides the two administrative 
proceedings, Donaldson also was charged in a criminal indictment of 1978 for 
making false entries on invoices and other records in violation of 7 U.S.C. § 
221. The falsification was made in order to bill and collect for livestock on 
the basis of fraudulently increased weights. Donaldson was convicted on June 
4, 1979 of the offenses charged, fined $5000 and put on three years’ probation. 

The fact that the consent orders were violated could be used to determine 
what kind of sanction is needed to deter these petitioners from conduct 
prohibited by the statue. In each of the administrative proceedings, 
petitioners agreed to cease and desist from precisely the sort of behavior at 
issue in this case. Use of this information along with the fact that petitioners 
violated their criminal probation was appropriate to evaluate the deterrent 
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value of various sanctions. The record demonstrates that the ALJ and JO 
used the information exactly that way. The JO stated: 


[E]ven if we were to assume that the [petitioners] in the two prior 
administrative cases had not committed the violations alleged in the 
complaints, . . . nonetheless, the fact that they suffered the 
administrative sanctions imposed in those cases, and were ordered in 
both cases to cease and desist from engaging in such practices in the 
future, should have been enough to deter the present violations 


Moreover, one would normally expect that a $5,000 criminal fine 
and a 3-year probationary sentence would have deterred Mike 
Donaldson from committing similar violations at least during the 
probationary period. 


Decision and Order at 191 (emphasis in original). The ALJ likewise 
emphasized that "[a]dministrative and criminal sanctions previously imposed 
were apparently insufficient to deter respondents from committing these 
violations." Jd. at 35. This, he concluded, evidenced a "demonstrated 
indifference” to the Act and a “blatant disdain for lawful requirements," 
warranting a substantial sanction. Id. 

The JO also stressed the seriousness of petitioners’ violations. "Any 
commission buyer who defrauds principals in fiduciary transactions has 
committed one of the most serious violations that can be committed under the 
Act." Id. at 200. As discussed above, the Department holds fiduciaries to a 
high standard and we have affirmed that stand. 

Despite the JO’s inappropriate use of the consent orders, it is obvious that 
the findings of statutory violations would have been made and the sanctions 
would have been imposed without the improper use. The JO appropriately 
justified the suspension order as the only effective deterrent in light of the 
respondent’s disregard of previous warnings. See Glover, 411 U.S. at 188. 

Since the JO made clear he sanctioned petitioners for a permissible 
purpose, and since the facts support the need for a severe penalty, the fine 
and suspension were warranted in law and justified in fact. 


Conclusion 


Petitioners violated the Act, Department regulations and their fiduciary 
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duty in 17 separate transactions. They purposely avoided correcting their 
principals’ “misconception” as to their role, destroyed records concerning their 
purchases, and tried to block the Department's investigation into the Canadian 
side of the transactions. They engaged in these acts while still on probation 
for similar offenses, and having agreed to two cease and desist orders to 
refrain from the fraudulent inflation of weights. This record supports the ALJ 
and JO’s finding of deception within the meaning of 7 U.S.C. § 213, and 
justifies the imposition of severe sanctions. 
Affirmed. 


WESTERN STATES CATTLE COMPANY, TOM M. CROWL, GARY D. 
DEHAAN, and MERRITT BROWN, Petitioners v. UNITED STATES 
DEPARTMENT OF AGRICULTURE, Respondent. 

No. 88-2179. 

Decided July 24, 1989. 


(Cite as 880 F.2d 88) 


Substantial evidence - Willful violation - Dealer. 


The U.S. Court of Appeals for the Eighth Circuit reversed the Judicial Officer’s decision which 
had imposed a six month suspension for violations of the Packers and Stockyards Act. The 
suspension was held to be unwarranted as the Court found the violations were neither 
substantial nor willful. The Court concluded that the respondents were not acting, or holding 
themselves out, as order buyers, but as dealers, and therefore were entitled to charge what the 
market would bear. The Court based its conclusion that respondents acted as dealers on the 
following evidence: customers were billed at a fixed price; respondents took title to the cattle, 
handled, insured and trucked the cattle; respondents made adjustments to customers for sick and 
dying cattle; and respondents’ customers were satisfied. The Court found that although 
respondents’ record keeping and their invoice form, which used the term order buyer, were 
incorrect, mere violation of the Department’s regulations does not establish intentional or 
flagrant conduct necessary to justify severe sanctions. 


David E. Vohs, Sioux City, IA, for Petitioners. 
Maureen Phelen, Washington, D.C., for Respondent. 
Before Bowman, Circuit Judge, and Floyd R. Gibson and Heaney, Senior Circuit Judges. 
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UNITED STATES COURT OF APPEALS, 
EIGHTH CIRCUIT 


Heaney, Senior Circuit Judge. 

The petitioners are livestock dealers who have been found by the 
Department of Agriculture to have fraudulently overcharged their customers 
in violation of the Packers and Stockyard Act. 7 U.S.C. § 181, et seg. (Act). 
The judicial officer of that Department affirmed the administrative law judge’s 
findings on appeal and suspended the petitioners’ registration under the Act. 
The petitioners were enjoined from dealing in livestock for six months. 

We reverse the judicial officer’s judgment. Any violations in this case were 
not substantial and there is insufficient evidence that any violations were 
willful. Accordingly, we find that the suspensions are not warranted.’ 


I. Background 

Tom Crowl and Gary Dehaan own and operate Western States Cattle 
Company of Iowa (Western States). The Packing and Shipyards [sic] Office 
within the Department of Agriculture routinely investigates high volume cattle 
dealers. Testimony of Keith Kienow, Regional Supervisor, at 16 (Hearing 
Transcript, April 14, 1986). An investigator from the regional office reviewed 


Western States’ business records in January of 1985. The records revealed 
that sellers of cattle had occasionally granted Western States a "pencil shrink" 
of a certain percentage of the cattle’s total weight to compensate for lost 
weight during transport. Western States did not always pass the savings from 
the shrink onto its customers; they sometimes billed the customers for the 
cattle’s full weight without the shrink allowance. 

The form invoices used by Western States described the company as 
“order-buyers," an ill-defined term that loosely refers to agents who arrange 
transactions for commissions. Believing that Western States operated solely 
as agents who bought and sold on commission, the investigator concluded that 
Western States was possibly defrauding its customers. Jd. at 17-21. Further 
investigation was conducted, including interviews with some of Western States’ 
customers. The agency filed an administrative complaint isolating twenty 


‘Petitioners have also argued on appeal that the Department of Agriculture judicial 
hearings are biased in favor of the agency, that the Department violated the Administrative 
Procedure Act section 558(c) and that their privacy rights were violated by disclosure of their 
business records to past customers. While we are troubled by the first claim, we are unable on 
this record to properly evaluate it. We find the other two claims to be without merit. 
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suspicious transactions in 1984 primarily involving three customers, Clarence 
Kenkel, Francis Kenkel of the Lazy K. Farm, and S.L.S. Farms. The 
complaint alleged that Western States overcharged their three customers and 
kept inaccurate records. At the close of hearings, the agency withdrew 
allegations respecting six transactions. The administrative law judge found 
that the agency’s allegations were substantiated with respect to the remaining 
fourteen transactions and the judicial officer for the Department of 
Agriculture affirmed, suspending petitioners’ licenses. 


II. Discussion 
A. Standard of Review 


In reviewing the judicial officer’s decisions, we consider whether there is 
substantial evidence to support his conclusions, “such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion." 
Consolidated Edison v. Labor Board, 305 U.S. 197, 59 S.Ct. 206, 83 L.Ed. 126 
(1983); Farrow v. United States Department of Agriculture 760 F.2d 211 (8th 
Cir.1985). 


B. Sufficiency of the Evidence 


The judicial officer made three crucial fact determinations. First, the 
petitioners held themselves out as order-buyers. Second, the petitioners 
promised to charge a commission of only fifty cents per hundred-weight of 
cattle. Third, the petitioners overcharged various customers by not passing on 
to them the savings represented by the shrink allowances. 

Whether or not the petitioners were acting as order-buyers or as 
independent dealers who could charge what they want is the crux of the 
dispute. The record contains the following evidence on this issue. 

Both of the Kenkels testified that their first contact with petitioners was in 
1979. Clarence Kenkels called Western States with a request to purchase a 
certain type of cattle. Gary Dehaan located such cattle and accompanied 
Kenkel to a sale barn. Dehaan negotiated the purchase. Kenkel inspected the 
cattle and paid the seller directly, trucking the cattle himself. Dehaan was 
paid a commission of fifty cents per hundredweight. Hearing Transcript at 63, 
85 and 428 (testimony of Clarence Kenkel and Gary Dehaan). Clarence 
Kenkel testified that after the 1979 transaction the terms and conditions of 
subsequent transactions were not discussed, “and so I assumed that it would 
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stay the same unless I heard different." Jd. at 63. 

No testimony, however, revealed any transactions conducted in a similar 
manner. For example, three years later, and two years before the transactions 
in question, Gary Dehaan called Francis and Clarence Kenkel and invited 
them to the Dunlop livestock auction, where Dehaan had cattle for sale. The 
Kenkels bought Dehaan’s cattle and trucked the cattle themselves. The 
Kenkels knew that the cattle they were buying belonged to Western States. 
Id. at 429-30. In addition, Francis Kenkel participated in many transactions 
with Western States, but his testimony reveals no transaction similar to the 
first. In subsequent transactions, Western States made all the arrangements 
and delivered the cattle at a fixed price. In contrast, Francis Kenkel testified 
that he currently does business with an order-buyer and that the manner of 
business resembles the first transaction with Western States, namely, that he 
pays the cow barn directly and that the agent’s commission is then paid 
separately. Id. at 125. The Kenkels repeatedly testified that usually Western 
States would simply quote them a price "laid-in" or "delivered-in" to their farm. 
Id. at 83, 126. They would pay the full amount to Western States rather than 
writing a check to the original owner and a separate commission check to 
Western States. Id. at 86. 

Gale Schafer, of S.L.S. Farms, testified that he purchased cattle from 
Western States through Merritt Brown. Brown is an experienced buyer who 
sometimes bought cattle for others at auction and at other times bought for 
his own account. Jd. at 475-489 (examination of Merritt Brown). On 
occasion, Western States advanced funds to Brown to cover his purchases. 
Western States and Brown then split their profits. Jd. at 479-484. Schafer 
testified that Brown offered to buy cattle on commission. Jd. at 149. Because 
only three S.L.S. transactions are included in the record, it is not clear if 
Western States was always involved in transactions between Brown and S.L.S. 
In fact, Schafer testified that he was at times unaware whether Western States 
was involved. Jd. at 152. 

Schafer made one damning accusation. Once he recalled accompanying 
Merritt Brown to a cow barn where the cattle were being weighed. Later, he 
called the rancher and found out that there was a $4.00 difference between 
the price at which the cattle were sold and the price he was charged. Id. at 
156. He stopped doing business with Western States and Merritt Brown at 
that time. On cross-examination, Schafer admitted, however, that he had 
made a mistake in assuming that he had been overcharged. Apparently, the 
cattle had been sold at the lower price to a middle man earlier that day, who 
had then sold the cattle to Western States. 
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I learned later that that was not the case. * * * There was another 
gentlemen there the day that we loaded the cattle that I met that day, 
and I understand he was the one who bought the cattle, and Merritt 
bought them from him. I guess that’s the way it worked. I didn’t 
realize that the day we were out loading the cattle, though. 


Id. at 158-59, 167. In addition, he testified that they regularly weighed the 
cattle themselves at SLS Farms. Id. at 166. 

There is also other evidence in the record of marginal significance. For 
example, the form invoice used by Western States, copied from another 
company, used the term “order-buyer." Id. at 427. The official registration, 
however, listed Western States as a dealer. Jd. at 170. In addition, we note 
that Western States was open and cooperative with respect to its records and 
the investigation. Jd. at 333 (testimony of investigator). 

We do not believe that there is substantial evidence in the record to 
support the finding that Western States defrauded its customers. After 
carefully reviewing the record, we conclude that Western States was not acting 
as an order-buyer and thus was permitted to charge what the market would 
bear. We base our conclusion on several key points of evidence. First, 
according to the testimony and the invoices, Western States’ customers were 
billed at a fixed price. Either Tom Crowl or Gary Dehaan would simply 
quote the purchaser a price for which the cattle could be delivered to their 
yard. Jd. at 83 (testimony of Clarence Kenkel). Second, with the exception of 
the 1979 transaction, the invoicing shows that all cattle were bought and paid 
for by Western States, who took title in the cattle, before any sales were made 
to other parties. Western States usually handled the cattle, insured them and 
trucked them. Jd. at 113-14. The only exception was a transaction in 1979 
where Western States clearly acted as an agency and was paid separately. 
Third, Western States regularly made adjustments to its customers, 
reimbursing its customers for steers that were sick or that died soon after 
delivery. The petitioner submitted into evidence check drafts for over $26,000 
representing adjustments paid to customers who purchased livestock. Id. at 
436. This is inconsistent, we feel, with the role of an agent. Lastly, Western 
States conducted well over four hundred transactions a year. Customers never 
complained about their conduct, and even those customers who weighed the 
cattle were satisfied that they were receiving a fair weight. Whether or not 
the shrink would be passed on was a matter of judgment for Western States, 
since it really was a discount given to them by the seller. They passed the 
shrink allowance on to their customers when they believed the cattle had 
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shrunk. Id. at 434-35. 

On the basis of these facts, we do not believe that there was substantial 
evidence that Western States acted as an order-buyer with respect to any of 
the fourteen transactions. If Western States is regarded as a dealer, rather 
than an order-buyer, then they committed no substantial violations of the 
Act.? 


C. Penalty Standards 


In light of our foregoing conclusion, the penalty imposed is clearly too 
severe. While Western States’ recordkeeping and invoice form may have been 
improper, there is insufficient evidence that they intentionally defrauded any 
customer. Mere violation of the Department’s regulations is insufficient by 
itself to establish the intentional or flagrant conduct necessary to justify severe 
sanctions. Farrow, 760 F.2d at 216. 


Ill. Conclusion 


Accordingly, we reverse the judicial officer’s judgment in part. The 
suspensions are unwarranted. We let stand the cautionary injunctions with 


respect to recordkeeping. 


?There was one transaction where the weight was incorrectly listed at 330 pounds more 
than actual weight, but this was likely inadvertent. Id. at 327. 
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DANNY COBB and CROCKETT LIVESTOCK SALES COMPANY, INC., 
Petitioner v. CLAYTON YEUTTER, Secretary of Agriculture, Packers and 
Stockyards Administration, United States Department of Agriculture, 
Respondents. 

No. 89-3201. 

Decided November 14, 1989. 


(Cite as 889 F.2d 724) 


Standard of review - Substantial evidence defined - Willful violation - Custodial accounts - 
Accounts receivable period for risky buyer - Agency’s role as prosecutor and judge not due 
process violation. 


The U.S. Court of Appeals for the Sixth Circuit affirmed the Judicial Officer’s imposition of a 
six week suspension for willful violations of the Packers and Stockyards Act. The Court must 
affirm the Judicial Officer’s decision if supported by substantial evidence, although substantial 
evidence may also support a contrary conclusion. When a market agency sells to officers, 
employees, or owners of the agency or to buyers to whom credit has been extended, the 
“accounts receivable" period during which the amount owed is considered a part of the custodial 
account, prior to the time when the market agency must deposit the actual amount owed into 
the custodial account, is reduced from seven days to twenty-four hours. When selling as a 
consignee at auction, a market agency acts in a fiduciary capacity on behalf of shippers who have 
consigned livestock. When a market agency chooses to sell to risky buyers or extend credit 
without making deposits into custodial accounts, the market agency violates the statute by forcing 
the consignee to bear the risk of loss. Acts are deemed willful irrespective of evil motive when 
the actor intentionally does prohibited act. Secretary has broad authority to determine sanction. 
The USDA’s dual role as prosecutor and judge in an administrative adjudication does not, bf 
itself, constitute a due process violation. A claim of administrative bias must overcome a 
presumption of honesty and integrity in those serving as adjudicators. The Court will review the 
Secretary’s choice of sanction only to ensure an allowable judgment under the law and facts. 


J. Thomas Caldwell, Ripley, TN, for Petitioners. 

Diane Langston, USDA, Office of the General Counsel, Washington, D.C., for Respondent. 
Margaret M. Breinholt, USDA, Office of the General Counsel, Catherine G. O’Sullivan, U.S. 
Dept. of Justice, Chief Appellate Section, Anti-Trust Div., Washington, D.C., for United States 
Dept. of Agriculture. 

Before Keith, Jones and Guy, Circuit Judges. 


UNITED STATES COURT OF APPEALS, 
SIXTH CIRCUIT 


Ralph B. Guy, Jr., Circuit Judge. 
In this action, Danny Cobb and his livestock auction marketing facility, 
Crocket Livestock Sales Company (referred to collectively as Cobb), appeal 
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from a decision of the Secretary of the United States Department of 
Agriculture. The Secretary filed a complaint asserting that Cobb violated the 
Packers and Stockyards Act (the Act), 7 U.S.C. § 181, et seqg., in a number of 
ways. An administrative law judge (ALJ) and a reviewing judicial officer both 
found Cobb to have violated the Act. Cobb now appeals, arguing that there 
is no substantial evidence supporting the alleged violations, that the sanctions 
imposed are arbitrary, and that Cobb’s constitutionally protected right tc due 
process was violated by the Secretary’s utilization of a fundamentally unfair 
administrative procedure. Finding Cobb’s arguments to be without merit, we 
affirm. 


I, 

After an investigation conducted in late 1984, the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, filed 
a complaint on August 23, 1985, charging Cobb with willful violations of the 
Act and of regulations issued thereunder (9 C.F.R. § 201.1 et seq.). This 
appeal focuses on two alleged violations: Cobb’s failure to file and have in 
effect an adequate bond, as required by 7 U.S.C. § 213 and 9 C.F.R. §§ 
201.29, 201.30; and shortfalls in the custodial account Cobb was required to 
keep on behalf of shippers who consigned livestock to Cobb for sale at 
auction. 9 C.F.R. § 201.42 

In July 1986, an administrative hearing was held before an ALJ. At this 
hearing, agency investigators described conversations they had with Cobb in 
late 1984 and early 1985. During this period, Danny Cobb was conducting 
business not only through Crockett Livestock Sales Company in Maury City, 
Tennessee, but also, from August of 1984, Cobb sold livestock from a facility 
he leased in Scott’s Hill, Tennessee. At the time of the investigation, October 
1984, Cobb had only a $12,000 bond to secure his buying activities. By 
applying the provisions of 9 C.F.R. § 201.30(b) to Cobb’s operations, the 
investigators determined that Cobb needed clause 2 bond coverage of $50,000. 
The investigators orally notified Cobb of this requirement on October 8, 1984, 
and issued written notifications concerning this requirement on October 24, 
1984, and January 10, 1985. Between the first notification and April 1, 1985, 
Cobb continued to operate both facilities, although he never obtained the 
increased bond coverage. On March 31, 1985, Cobb terminated the Scott’s 
Hill business. 

At the hearing, evidence was also presented regarding Cobb’s maintenance 
of the required market custodial account. According to the testimony of 
agency auditors, on two separate days Cobb’s custodial account improperly 
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contained funds that were insufficient to offset the amounts Cobb owed to 
shippers. While the account was not overdrawn, and there was no evidence 
that any shipper ever failed to receive money owed by Cobb, the agency 
auditors noted that federal regulations require strict compliance with the rules 
for maintenance of a custodial account, and that Cobb’s conduct arguably 
failed to conform to these standards. 

Cobb responded by asserting that he committed no violations. He argued 
that, as soon as the investigators notified him of the bond deficiency, he made 
every effort to obtain increased bond coverage. When he finally determined 
he would not be able to get the necessary protection, he shut down the leased 
operation. As to the custodial account violations, Cobb suggested that the 
alleged deficiency existed only because the agency auditor failed to consider 
whether Cobb could have covered the shortfall with money from buyers during 
the seven-day period following a sale. Cobb argues that such a seven-day 
grace period is allowed by the regulations. In addition, Cobb emphasized the 
fact that no consignor ever complained or lost money; in fact, Cobb argues, 
such losses were protected against by a letter of credit Cobb possessed, which 
credit could have been used to cover actual shortfalls, had any developed. 

Despite Cobb’s arguments, the ALJ found that bond coverage had been 
inadequate and that Cobb had failed to maintain the custodial account in strict 
conformity with the governing regulations. The ALJ assessed a $5,000 civil 
penalty against Danny Cobb and the Crockett Company, jointly and severally, 
and ordered both suspended as registrants for six weeks. Additionally, the 
Crockett Livestock Company was ordered not to resume operations until after 
demonstrating that shortfalls in its custodial account had been remedied. 

Cobb promptly filed an administrative appeal from the ALJ’s decision. 
Pursuant to the administrative procedures established by the Department of 
Agriculture, this appeal was heard by a judicial officer (JO) who had authority 
to review the ALJ’s decision, and to sustain, increase, or decrease the 
recommended penalty. The JO’s decision becomes that of the Secretary. In 
this instance, the JO affirmed the ALJ’s conclusion that Cobb operated with 
insufficient bond coverage and failed to manage the custodial account 
properly. The JO sustained the ALJ’s sanctions relating to these offenses. 

Cobb thereafter filed a timely petition for review of the Secretary’s opinion 
by this court, pursuant to 7 U.S.C.§ 194(a). The JO stayed enforcement of its 
ordered sanctions until after this court’s decision on appeal. 


Il. 
Before proceeding to the substantive analysis of Cobb’s arguments, we 
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must indicate our standard of review. Although there has been some 
disagreement among the parties, it is clear to this court that we review the 
Secretary’s decisions as to violations under a substantial evidence standard. 
Parchman v. United States Dep’t of Agric., 852 F.2d 858 (6th Cir. 1988); 
Blackfoot Livestock Comm’n Co. v. Department of Agric., 810 F.2d 916, 920 
(9th Cir. 1987); American Fruit Purveyors, Inc. v. United States, 630 F.2d 370 
(Sth Cir. 1980), cert. denied, 450 U.S. 997, 101 S.Ct. 1701, 68 L.Ed.2d 197 
(1981); Hyatt v. United States, 276 F.2d 308 (10th Cir. 1960). We will thus 
affirm the Secretary’s findings that Cobb operated with an inadequate bond 
and improperly managed the custodial account if there is "such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion." Richardson v. Perales, 402 U.S. 389, 401, 91 S.Ct. 1420, 1427, 28 
L.Ed.2d 842 (1971) citing Consolidated Edison Co. v. NLRB, 305 U.S. 197, 
229, 59 S.Ct. 206, 217, 83 L.Ed. 126 (1938). We must affirm so long as 
substantial evidence supports the Secretary’s decision, even though substantial 
evidence might also support a contrary conclusion. Mullen v. Bowen, 800 F.2d 
535, 545 (6th cir. 1986) (en banc). 


Applying the substantial evidence standard of review to the first contested 
decision - that Cobb operated with inadequate bond coverage - the Secretary’s 
conclusion must be affirmed. The language of 9 C.F.R. § 201.29(a) is very 
clear: "No market agency or dealer shall conduct his operations unless there 
is on file and in effect a bond complying with the regulations." In this case, 
uncontroverted evidence establishes that Cobb operated both the Maury City 
and Scott’s Hill facilities from August 1984 through March 1985 without 
adequate bond coverage. 

Cobb attempts to justify this conduct by saying that he was initially unaware 
of the increased bond requirements, but when the government notified him, 
he made every effort to comply. When compliance was found to be 
impossible, he ceased operations at Scott’s Hill. 

While these factors suggest that Cobb may not have been intentionally 
wrongful or deceitful, this conduct nevertheless violated federal regulations. 
From August 1984 until the federal investigators arrived in October 1984, 
Cobb knowingly operated two facilities despite the fact that he had only taken 
out a bond large enough to cover the Maury City operation. After being 
notified of the need for a $50,000 bond, Cobb continued to operate both 
facilities for over five months. Rather than shutting down the Scott’s Hill 
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facility while he sought increased coverage, Cobb chose to operate both 
facilities under clearly inadequate protection. Finally, uncontroverted 
government testimony establishes that part of the increased bond requirement 
- from $12,000 to $50,000 - was due to heightened trading at the Crocket 
Livestock Sales Company facility in Maury City. Even excluding the 
operations at the leased facility in Scott’s Hill, Cobb knowingly operated his 
original facility for over five months with inadequate coverage. There is solid, 
persuasive evidence supporting the Secretary’s conclusion. 


IV. 

As his second argument on appeal, Cobb maintains that no evidence 
supports the Secretary’s finding that Cobb mismanaged the custodial account. 
To analyze this issue, it is essential to first understand the statutory and 
regulatory requirements regarding such accounts. According to 9 C.F.R. § 
201.42(b): 


Every market agency engaged in selling livestock on a commission or 
agency basis shall establish and maintain a separate bank account 
designated as "Custodial Account for Shippers’ Proceeds," or some 
similar identifying designation, to disclose that the funds in the account 
are trust funds. 


This account is a trust account in which agencies must deposit -- as trust funds 
-- the proceeds generated from sales of consigned livestock. 

There are detailed regulations governing the handling of custodial accounts. 
9 C.F.R. § 201.42(c). The key to these regulations for our purposes is the 
distinction created between "proceeds receivable" and “accounts receivable." 
A proceed receivable is an amount owed by a buyer to the market agency 
which is considered part of the custodial account, and which must be 
deposited directly into the custodial account when paid from buyer to market 
agency. An account receivable is also an amount owed by certain types of 
buyers to the market agency, but in the case of an account receivable, the 
agency must deposit an amount equal to the amount owed it by the account 
receivable debtor into the custodial account. When the account receivable 
debtor pays its debt to the market agency, the market agency need not deposit 
the funds in the custodial account. 

According to 9 C.F.R. § 201.42(c), payments must be made to the custodial 
account at different times, depending upon the type of transaction. If 
livestock is sold for cash, the money must be deposited within one day of the 
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sale. If livestock is sold to a buyer to whom no credit has been extended, a 
proceed receivable is created. For seven days following the sale, the amount 
owed is considered a part of the custodial account, and as soon as the market 
agency receives actual payment, it must deposit the proceeds in the custodial 
account. However, if after seven days the debt is not paid, the proceed 
receivable changes to an account receivable. At this time, the market agency 
must pay an amount equal to the amount owed into the custodial account, and 
the agency may then retain the funds when the account receivable debtor 
extinguishes its obligation. Finally, when the market agency sells to officers, 
employees, or owners of the agency, or to buyers to whom credit has been 
extended, the proceed receivable stage lasts only twenty-four hours. If the 
debt is not paid to the market agency (and then deposited in the custodial 
account) by the day after the transaction, the account becomes an account 
receivable and the market agency must itself deposit funds equal to the debt 
owed it into the custodial account. 

According to the testimony of government auditors at trial, on two separate 
days -- August 28, 1984, and September 29, 1984 -- Crockett Livestock Sales 
Company had less money in its custodial account than it owed to shippers. 
In comparing the amount owed shippers to the sum of the amount in the 
account, the amount deposited but not yet credited, and the amount of 
proceeds receivable existing on the relevant day, the auditors found 
deficiencies of approximately $55,000 on each examined day. 

Cobb attempted to counter this evidence by suggesting that the window of 
time examined by the government was too narrow, as the government 
admittedly did not consider whether the deficiency had been eliminated by 
seven days after sales were made. Cobb argues that the statute gives him 
seven days to cover his debts to consignors. 

Cobb’s argument evidences a misunderstanding of the federal requirements. 
The seven-day period exists only for sales made to non-affiliated, non-credit 
buyers, which create proceeds receivable. There was no need to wait seven 
days because the auditors included the value of all proceeds receivable in the 
account. The deficiency as of the audit dates existed because Cobb failed to 
deposit money in the custodial account to cover accounts receivable -- 
amounts owed by affiliated buyers, by credit buyers, and by non-credit buyers 
who took over seven days to pay. Danny Cobb himself even admitted as 
much, justifying his account balances by claiming, "I would always have 
enough in my accounts receivable to take care of any shortage in my custodial 
account." The regulations clearly require that the amounts on these accounts 
receivable be deposited by the market agency, with the market agency’s own 
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funds, into the custodial account. Cobb did not timely make such deposits. 
While it appears clear that the Secretary’s conclusion was supported by 
substantial evidence, we should also note that this violation involves more than 
mere "bookkeeping" rules, as Cobb suggests. When selling as a consignee at 
an auction, a market agency is acting in a fiduciary capacity on behalf of all 
shippers who have consigned livestock. The regulations thus attempt to 
ensure that the consignors’ interests are protected. When the market agency 
chooses to sell to a type of buyer who might pose a greater than normal risk 
of not paying, it is the market agency who must bear the risk of non-payment. 
When Cobb chose to sell to employees or to extend credit to buyers, but did 
not pay money into the custodial account, Cobb impermissibly made the 
consignors the risk-bearers. It is thus irrelevant that, as Cobb frequently 
points out, no consignors have ever lost money and his custodial account 
balance never dipped below zero. Cobb violated the statute by forcing the 
consignors to bear the risk of loss for sales to risky buyers, and the governing 
federal regulations make clear that such behavior is strictly forbidden.’ 


Vv. 
Cobb also asserts that the penalty imposed in this instance was arbitrary. 
Cobb notes that the ALJ and JO ordered a six-week suspension, even though 


only a four-week suspension was initially requested. Cobb claims the 
Secretary has no coherent suspension policy, but that this six-week suspension 
is contrary to a trend of four-week suspensions for custodial account violation 
settings. Finally, Cobb suggests the punishment is too severe for one whose 
errors were ignorance and misunderstanding, rather than willful misconduct. 

We do not think the Secretary acted arbitrarily in assessing Cobb’s 
punishment. We first note that the Secretary, acting through a judicial officer, 
has broad authority in determining the appropriate sanction. Parchman, 852 
F.2d at 863; Blackfoot Livestock Comm’n, 810 F.2d at 922. We review only to 


*Cobb also attempts to assert that the fact he possessed a letter of credit, which could 
have been used to pay consignors in the event of loss, militates against a finding of liability. We 
disagree. First, consignors should not have to be involved in the business of ensuring that their 
consignees have valid, irrevocable, sufficient letters of credit. Second, custodial accounts receive 
greatly increased insurance protection of up to $100,000 per individual trustee, and this 
protection is unavailable if the consignees are protected in any way other than by deposits into 
the custodial account. A line of credit is not to be considered in determining whether a custodial 
account is in balance. Arab Stock Yard, Inc., 37 Agric. Dec. 293, affd, 582 F.2d 39 (Sth Cir. 
1978). 
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ensure that the chosen penalty is “an allowable judgment" under the law and 
facts. Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 189, 93 S.Ct. 1455, 
1459, 36 L.Ed.2d 142, reh’g denied, 412 U.S. 933, 93 S.Ct. 2746, 37 L.Ed.2d 162 
(1973); Blackfoot Livestock Comm’n, 810 F.2d at 922. Further, it is clear that 
despite Cobb’s protestations of innocent intent, the acts committed are 
deemed to have been willful, irrespective of evil motive, when the actor 
intentionally does something that is prohibited. Butz, 411 U.S. at 187, 93 S.Ct. 
at 1458. Here, Cobb intentionally operated with only a $12,000 bond and 
intentionally chose not to deposit funds equal to accounts receivable. Finally, 
the apparent trend in recent decisions under the Packers and Stockyards Act 
is towards increased sanctions. Jn re Spencer Livestock Comm’n Co. and Mike 
Donaldson, 46 Agric. Dec. 268 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988). 
Given all of these factors, we conclude that the Secretary properly responded 
to the proof of these violations by imposing the sanctions in question on Cobb. 


VI. 

As a final point on appeal, Cobb asserts that the administrative procedure 
followed by the Department of Agriculture violated Cobb’s right to due 
process. This argument was presented to the JO, who thoroughly considered 
it and found it meritless. We repeat the basic conclusions of the JO solely to 


emphasize their propriety. 

In this circuit, we have held that, based on Supreme Court precedent, one 
claiming bias in administrative adjudication procedures has a heavy burden to 
shoulder. In all such settings, the same agency will necessarily serve both as 
prosecutor and as judge. This, in and of itself, is not enough to make out a 
due process violation. In Utica Packing Co. v. Block, 781 F.2d 71, 77 (6th Cir. 
1986), we cited Withrow v. Larkin, 421 U.S. 35, 47, 95 S.Ct. 1456, 1464, 43 
L.Ed.2d 712(1975), for the proposition that a claim of administrative bias 


must overcome a presumption of honesty and integrity in those serving 
as adjudicators; and it must convince that, under a realistic appraisal of 
psychological tendencies and human weakness, conferring investigative 
and adjudicative powers on the same individuals poses such a risk of 
actual bias or prejudgment that the practice must be forbidden if the 
guarantee of due process is to be adequately implemented. 


Here, Cobb’s claim of bias rests in large part upon a misunderstanding of 
the role of the judicial officer. Cobb suggests that the JO in the proceedings 
dictates to the ALJ the sanction that the JO thinks is appropriate, thereby 
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destroying the ALJ’s ability to function a an independent adjudicator. This is 
simply not the case. The JO does not get involved in trial-level proceedings, 
and he makes no pre-hearing demands as to appropriate sanctions. In fact, 
the JO, when called on to hear an appeal, assigns great weight to the sanction 
recommendations of agency officials. In re Tiemann, 47 Agric. Dec. __ 
(1988). While the JO is part of the Department of Agriculture, the agency 
attempts to insulate the JO and his adjudicative function from the investigative 
function (performed by the Packers & Stockyards Administration) and the 
prosecutorial function (performed by the USDA’s Office of General Counsel). 
There is nothing in Cobb’s argument that necessarily suggests the JO is biased 
or improperly accorded both adjudicative and prosecutorial functions. 

Finally, as the JO notes, "[i]t has become fairly routine in these types of 
cases for those respondents lacking a meritorious defense to assail the 
administrative process, to claim denial of due process, and to cite the judicial 
officer for bias." In re Danny Cobb and Crockett Livestock Sales Co., P. & S. 
Docket No. 6587, slip op. at 74 (Feb. 13, 1989). These due process challenges 
have been consistently rejected by most courts; in fact, this court has recently 
rejected arguments as to JO bias similar to those made by Cobb. Parchman, 
852 F.2d at 866; Garver v. United States, 846 F.2d 1029, 1030-31 (6th Cir.), cert 
denied _ US. ___, 109 S.Ct. 63, 102 L.Ed. 2d 41 (1988) (holding that mere 
fact JO may favor harsh penalties does not make sanction invalid unless 
evidence of bias is addressed). In this case, Cobb produced no evidence to 
suggest that either the administrative procedure or the specific JO was biased 
against him, and this due process argument must fail. 

The decision of the Secretary is AFFIRMED. 
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PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISION 


In re: DAVID H. HARRIS. 
P&S Docket No. D-91-18. 
Decision and Order filed January 2, 1992. 


Default — Failure to file answer — Issuance of nonsufficient funds checks — Failure to pay 
when due — Failure to pay — Cease and desist order — Suspension as registrant — Dealer — 
Market agency. 


The Judicial Officer affirmed the Decision by Judge Baker ordering Respondent to cease and 
desist from issuing NSF checks in payment for livestock, from failing to pay when due for 
livestock, and from failing to pay for livestock. The Order suspends Respondent as a registrant 
for 5 years, provided however, that a supplemental Order may be issued terminating the 
suspension after 150 days upon demonstration by Respondent that all unpaid livestock sellers 
have been paid in full, and provided further, that the Order may be modified to permit 
Respondent’s salaried employment by another registrant or packer after the expiration of the 
150-day period of suspension. The sanction is not too severe, considering the serious nature of 
the violations. 


Julie Cook, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.),' in which an 
Initial Decision and Order was filed on July 19, 1991, by Administrative Law 
Judge Dorothea A. Baker (ALJ) ordering Respondent to cease and desist 
from issuing NSF checks in payment for livestock, from failing to pay when 
due for livestock, and from failing to pay for livestock. The Order also 
suspends Respondent as a registrant under the Act for 5 years, provided, 
however, that a supplemental order may be issued terminating the suspension 
after 150 days upon demonstration by Respondent that all unpaid livestock 
sellers have been paid in full, and provided further, that this Order may be 


‘See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 
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modified upon application to the Packers and Stockyards Administration to 
permit Respondent’s salaried employment by another registrant or packer 
after the expiration of the 150-day period of suspension. 

On April 23, 1991, Respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).? The case was 
referred to the Judicial Officer for decision on September 6, 1991. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, except that the 
effective date of the Order is changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by certified 
mail. Respondent was informed in a letter of service that an answer should 
be filed pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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the Rules of Practice (7 C.F.R. § 1.139). 
Findings of Fact 


1, (a) David H. Harris, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 1030 CR 30 A, Route 6, Ashland, 
Ohio 44805. 

(b) The respondent is and at all times material herein was: 

1. Engaged in the business of buying and selling livestock in 
commerce for his own account and for the account of others; and 

2. Registered as an individual with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce and as a market agency to 
buy livestock on a commission basis. 

2. (a) The respondent, on or about the dates and in the transactions set 
forth in paragraph II of the complaint, purchased livestock and in purported 
payment therefor, issued checks which were returned unpaid by the bank upon 
which they were drawn because the respondent did not have and maintain 
sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented. 

(b) The respondent, on or about the dates and in the transactions set 
forth in paragraph II(a) of the complaint, and on or about the dates and in 
the transactions set forth in paragraph II(b) of the complaint, purchased 
livestock and failed to pay, when due, the full purchase price of such livestock. 

(c) As of August 25, 1990, there remained unpaid a total of 
$103,891.69 for such livestock purchases. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, the respondent 
wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 228b). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal only that the sanction is too severe, and 
that it should be reduced for a number of reasons. However, the sanction is 
entirely appropriate, considering the serious nature of Respondent's violations, 
and it is consistent with prior similar cases. See In re Palmer, 50 Agric. Dec. 
____, Slip op. at-17, 40-46 (July 18, 1991); In re Odom, 48 Agric. Dec. 519, 
536-45 (1989); In re Garver, 45 Agric. Dec. 1090, 1097-1104 (1986), aff'd, 846 
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F.2d 1029 (6th Cir.), cert. denied, 488 U.S. 820 (1988). Accordingly, the 
following Order should be issued in this proceeding. 


Order 


Respondent David H. Harris, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without maintaining 
sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent David H. Harris is suspended as a registrant under the Act for 
a period of 5 years, Provided, however, That upon application to the Packers 
and Stockyards Administration a supplemental order may be issued 
terminating the suspension of David H. Harris at any time after 150 days upon 
demonstration by Respondent David H. Harris that all livestock sellers 
identified in the Complaint in this proceeding have been paid in full, Provided 
further, That this Order may be modified upon application to the Packers and 
Stockyards Administration to permit the salaried employment of Respondent 
David H. Harris by another registrant or packer after the expiration of the 
initial 150 days of this suspension term and upon demonstration of 
circumstances warranting modification of the Order. 

The cease and desist provisions of this Order shall become effective on the 
day after service of this Order. The suspension provisions shall become 
effective on the 30th day after service of this Order, Provided, however, That 
if by any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date of the 
beginning of the suspension period (or the part thereof not effectively served) 
shall be (i) the date fixed by a court of competent jurisdiction which issues an 
appropriate Order with respect thereto, or (ii) upon a showing made by 
Complainant that it is not likely that such an Order will be entered by any 
court, the date subsequently fixed by the Judicial Officer (jurisdiction is hereby 
retained by the Judicial Officer indefinitely for this limited purpose). 
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PACKERS AND STOCKYARDS ACT 


REPARATION DECISION 


WAYNE & FAYE ADOLF vy. CENTENNIAL LIVESTOCK AUCTION 
COMPANY. 

P&S Docket No. R-91-7. 

Decision and Order issued on February 24, 1992. 


Breach of express warranty - Jurisdiction - Time of accrual of cause of action -Burden of proof 
- Effect of "as is" notice on implied and express warranties. 


Complainant, the purchaser of 64 ewes, alleged that Respondent, a livestock market, represented 
at time of sale that all 64 of the ewes sold by Respondent were pregnant. It was later 
determined that only 32 of the ewes had actually been "bred." Complainant contended that 
Respondent’s representations constituted an express warranty, part of the basis of the bargain, 
which was breached by Respondent. The Secretary had jurisdiction over the claim because 
Respondent is subject to the Packers and Stockyards Act and the complaint alleged unfair or 
unjust practice in violation of the Act. It was decided that Complainant’s cause of action accrued 
when it was determined that the ewes were not pregnant. Complainant carried his burden of 
proving that representations were made constituting an express warranty. Posted notices 
indicating that all livestock were to be purchased “as is" excluded implied warranties, but did not 
invalidate the express warranty. Respondent failed to carry his burden of proving that improper 
care had caused the ewes to abort. Respondent was ordered to pay Complainant an amount 
representing losses claimed. 


Kimberly Hart, Presiding Officer. 

Complainant, Pro se. 

Daniel W. Olsen, Kansas City, KS, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended, 7 U.S.C. § 181 et seq., initiated by a complaint received on 
May 22, 1990, alleging in substance that respondent made a representation to 
complainants, at the time of sale, that the 64 ewes sold to them had been 
ultrasound tested and found to be "bred", which amounted to an express 
warranty. Complainant alleges to have purchased based on respondent’s 
representation, only to later find that thirty-two (32) out of the sixty-four (64) 
ewes were not "bred." The amount claimed was $1,863.68. 

Copies of the complaint as well as an investigation report prepared by the 
Packers and Stockyards Administration of this Department and filed in this 
proceeding under the Rules of Practice, were served on respondent on 
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November 16, 1990. A copy of the investigation report was served on 
complainants on November 19, 1990. Respondent filed an answer which was 
duly served on complainants on December 24, 1990. An oral hearing was 
requested by respondent’s counsel. It was decided that the matter would be 
resolved by written decision since the amount involved was less than 
$10,000.00. 

The parties were given an opportunity to submit further evidence in the 
matter. Both complainants and respondent submitted additional evidence as 
well as sworn affidavits. Complainant elected not to file a brief. Respondent 
submitted proposed findings of fact, conclusions of law and brief in support 
thereof. 


Findings of Fact 


1. Complainants, at all times material herein, were engaged in the 
business as farmers in Brush, Colorado. 

2. Respondent, at all times material herein, was engaged in the business 
of conducting and operating the Centennial Livestock Auction Company 
stockyard with a principal place of business at Fort Collins, Colorado, and 
buying and selling livestock in commerce on commission as a market agency, 


buying livestock in commerce for its own account as a dealer, and was so 
registered with the Secretary under the Act. 

3. On November 28, 1989, complainants went to respondent’s place of 
business to purchase “bred" ewes. At the request of the consignor, the ewes 
in question had previously been given ultrasound tests at the stockyard by Dr. 
Corbyn to determine whether they were "bred" or "open." "Bred" is a term 
used to indicate not only that the ewes have been "exposed" but that they are 
in fact pregnant. "Open" is a term used to indicate that the ewes are not 
pregnant. The tests performed by the licensed veterinarian, Dr. Corbyn, 
indicated that the sixty-four (64) ewes in question were "bred". The ewes, at 
that time, were marked with a red "X" on their foreheads indicating that they 
were "bred." Respondent, on November 28, 1989, pursuant to an oral 
contract, sold complainants sixty-four (64) "bred" ewes for the contract price 
of $2,844.00. 

4. Complainants realized that thirty-two (32) out of the sixty-four (64) 
ewes were not pregnant on March 25, 1990, when they were sheared. 
Complainants kept the thirty-two (32) “open" ewes until April 18, 1990, when 
they were sold to Brush Livestock of Colorado, Inc. for approximately $407.36. 
Complainants are asking for the actual cost of the 32 ewes, feed, vaccinations, 
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which amounts to $2,271.04, minus the amount received for the thirty-two (32) 
"open" ewes, which amounts to $407.36, for a total amount claimed of 
$1,863.68. 

5. The complaint was received within 90 days of the accrual of the cause 
of action alleged herein. 


Conclusions 


Respondent alleges that the Secretary has no jurisdiction to issue an order 
in this case because complainants have failed to allege any violation of 
sections 304, 305, 306, or 307 of the Packers and Stockyards Act as required 
by section 309 of the Act. The first issue is whether there is proper 
jurisdiction in this case. It is clear that respondent, at material times herein, 
was a person subject to the Act, and that the actions at issue in this case have 
been found to be within the prohibition of unjust practices in section 307 of 
the Act (7 U.S.C. §208). Section 307(a) reads in pertinent part that: 


"It shall be the duty of every stockyard owner and market agency to 
establish, observe, and enforce just, reasonable, and nondiscriminatory 
regulations and practices in respect to the furnishing of stockyard 


services, and every unjust, reasonable, or discriminatory regulation or 
practice is prohibited and declared to be unlawful." 


Section 309 of the Act (7 U.S.C. §210) provides for reparation awards for 
violations of section 307 of the Act (7 U.S.C. §208). 

Congress, in writing prohibitions against unjust or unfair practices in 
section 307 and certain other sections of the Act, had in mind the futility, in 
regulating a dynamic and changing industry, of specifying every act which 
should be prohibited, and intended, by those prohibitions and the provisions 
for administrative proceedings, to delegate broad discretion to the Secretary, 
subject to judicial review to prevent abuse, to determine from time to time 
what specific acts would be prohibited. This is clear in the following remarks 
in the debates on the Act, at 61 Cong. Rec. 1887: 


MR. ANDERSON. * * * 
It was asserted by the gentlemen who preceded me, to whom I have 


referred, that if there was to be a regulation of this industry, it should 
be in direct prohibitions of law. We have been trying direct prohibitions 
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of law for more than 100 years. They have proven absolutely 
inadequate for the regulation of industries as large and as industrially 
powerful as these with which we are now dealing. 


Industry is progressive. The methods of industry and of manufacture 
and distribution change from day to day, and no positive iron-clad rule 
of law can be written upon the statute books which will keep pace with 
the progress of the industry. So we have not sought to write into this 
bill arbitrary and iron-clad rules of law. We have rather chosen to lay 
down certain more or less definite rules, rules which are sufficiently 
flexible to enable the administrative authority to keep pace with the 
changes of methods in distribution and manufacture and in industry in 
the country. Do the gentlemen who oppose this legislation object to 
prohibiting unfair practices and devices in commerce? Do they desire 
that the business of the country, or any of it, shall continue to use unfair 
methods or devices in commerce? Do they object to prohibiting 
discriminations against localities or against persons of this potentially 
and actually powerful industry? 


* * * If we are going to have any sort of supervision of this industry, we 
must set up some agency which can acquire the necessary technical and 
practical information in regard to the operation of the industry and the 
manufacture and distribution of the products involved, so that agency 
can deal with the offenses committed on the basis of the actual 
knowledge gained over a considerable period of time. * * * 


* * * We have got to set up some sort of agency which, through an 
accumulation of experience, and after hearings and investigations and 
inquiry, can acquire the technical knowledge as to the operation of the 
industry necessary to enable that agency to act in a practical and sound 
manner. And so we have sought to set up in this bill an agency which 
can, through a close contact with the industry and from inquiry and 
investigation and through hearing of complaints, acquire the information 
that will enable it to deal with the industry upon a sound and practical 
basis. 


See discussion in Chevron U.S.A. v. Natural Res. Def. Council, 467 U.S. 837, 
104 S.Ct. 2778, 81 L.Ed. 694, reh. den., 468 U.S. 1227, 105 S.Ct. 28, 82 L.Ed.2d 
921 (1984). 
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Based on the facts of this case and legislative history, we conclude that the 
Secretary does have jurisdiction over this case since complainants are alleging 
unjust and unfair practices on the part of respondent, which falls within the 
scope of section 307 of the Act (7 U.S.C. §208). 

The second issue is whether complainants filed their complaint within the 
time frame prescribed by section 309 of the Act (7 U.S.C. §210). The ewes 
were purchased on November 28, 1989, and according to complainants, they 
did not realize that the thirty-two (32) ewes were not pregnant until March 25, 
1990. The complaint was filed on May 22, 1990. Section 2-725(2) of the 
Uniform Commercial Code states that "a cause of action accrues when the 
breach occurs, regardless of the aggrieved party’s lack of knowledge of the 
breach." In this case, the cause of action accrued when the complainants 
realized that the thirty-two (32) ewes were not pregnant, which complainants 
allege was in breach of the parties’ contract. We find it plausible that the 
complainants were unable to determine by visual inspection whether the 
thirty-two (32) ewes were pregnant up until that time. We find that the 
complainants’ cause of action did not accrue until March 25, 1990, when 
shearing determined that the thirty-two (32) ewes were not pregnant. 
Therefore, the complaint was timely filed within the requirements of section 
309 of the Act (7 U.S.C. §210). 

The third issue is whether respondent, at the time of sale, represented to 
the complainants that the sixty-four (64) ewes were "bred". It is undisputed 
that complainants were informed by respondent that the ewes in question had 
been given ultrasound tests by Dr. Corbyn at the request of the consignor, Mr. 
Croonberg. It is also undisputed that the complainants were told that the 
ewes, with the red marks on their foreheads, had been determined by Dr. 
Corbyn to be "bred" at the time of sale. Complainants received and accepted 
the sixty-four (64) ewes in accordance with the contract. Acceptance does not 
preclude recovery of damages for breach if timely notice is given. Respondent 
does not dispute that complainants informed Wayne Kruse approximately 
around April 20, 1990, that the thirty-two (32) ewes were not pregnant, as 
respondent had been represented them to be when sold. Timely notice was 
given to respondent by complainants of the alleged breach. Section 2-714(1) 
of the Uniform Commercial Code [U.C.C.] states that: 


"Where the buyer has accepted goods and given notification (subsection 
(3) of section 2-607) 

he may recover as damages for any non-conformity 

of tender the loss resulting in the ordinary course 
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of events from the seller’s breach as determined 
in any manner which is reasonable.” 


Section 2-607(4) of the U.C.C. states that "the burden is on the buyer to 
establish any breach with respect to the goods accepted." Therefore, 
complainants bear the burden of proving that respondent made a 
representation, at the time of sale, which amounted to an express warranty, 
which was breached when thirty-two (32) of the ewes were found not to be 
"bred." 

Section 2-313 of the U.C.C. states that: 


(1) Express warranties by the seller are created as follows: 


(a) Any affirmation of fact or promise made by the seller 
to the buyer which relates to the goods and becomes part of 
the basis of the bargain creates an express warranty that 
the goods shall conform to the affirmation or promise. 


(b) Any description of the goods which is made part of the 
basis of the bargain creates an express warranty that the 
goods shall conform to the description. 


(2) It is not necessary to the creation of an express warranty that the 
seller use formal words such as "warrant" or "guarantee" or that he 
have a specific intention to make a warranty, but an affirmation merely 
of the value of the goods or a statement purporting to be merely the 
seller’s opinion or commendation of the goods does not create a 
warranty. 


Complainants allege that respondent’s president, Wayne Kruse, specifically 
stated during the sale that "all ewes that had [red] marks on their heads had 
been ultra-sounded and found ’bred’ and ’with lamb’." It is complainants’ 
contention that these statements constituted a representation that the 
ultrasound tests indicating pregnancy were accurate and that the ewes sold 
were "bred." Complainants have submitted sworn statements in support of 
their case. They have also submitted evidence regarding their care and 
maintenance of the animals after purchase as well as proof of their losses 
associated with the sale. There are also two sworn statements contained in 
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the investigation report from individuals present at Centennial Livestock 


Auction on the day of the sale in question, which support complainants’ 
allegations. 


Mr. Adolf, in his sworn affidavit, states that 


"I would not have purchased the ewes if they had not been guaranteed 
as bred. Wayne Kruse, who auctioneered at the sale, said during that 
sale that all the ewes that had marks on their heads had been ultra- 
sounded and found bred and ‘with lamb’." 


Mr. Adolf also submitted a magazine article announcing the use of ultrasound 
tests at Centennial Livestock Auction Company. The article reads in pertinent 
part: 


"Centennial Livestock owner Wayne Kruse said that ultrasound tests, 
which can detect pregnancies with a near 100% success rate forty or 
more days after breeding a ewe should make buyers of the ewes more 


comfortable with their purchases, and generate more income for the 
sellers." 


The investigation report contains a sworn statement from Mr. Carl Weiss, 
an individual present on the day of the sale. Mr. Weiss states that: 


"When it was time to sell sheep, Wayne Kruse stated that all of the 
ewes had been ultrasounded and they could tell if they were with lamb 
or open. He stated that he guaranteed that the bred ewes were with 
lamb. The bred ewes were marked with a red paint mark down their 
heads and he pointed this out." 


The second sworn statement, in the investigation report, comes from Mr. 
Dennis Collette who says that "it was stated by Wayne Kruse that the ewes in 
question had been ultrasound[ed] and found to be pregnant." 

Respondent, in its sworn answer, denies that any of its employees or 
officers gave any guarantees to complainants. The investigation report 
contains a sworn statement from Dr. Corbyn, the veterinarian who performed 
the ultrasound tests. Dr. Corbyn states: 


"At no time did I ever guarantee my work to Mr. Kruse or to any 
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consignors, but I would expect that at about 85-90% of the sheep tested, 
would have been accurately diagnosed. The accuracy of the tests is 
dependent upon factors such as whether the sheep have been on feed 
and water before testing, and how long it has been since the sheep were 
exposed. . . 


I cannot explain why only 50% of the “bred” ewes that Mr. Adolf 
purchased actually lambed. Factors such as disease, malnutrition, age, 
and especially stress of the animals can cause abortions, which may have 
been what occurred with the other 50%. Only time (a normal gestation 
period is about 150 days) can determine whether an animal will actually 
lamb, even if tested positively as “bred" . . . ." 


Dr. Corbyn, admits that while the tests are not 100% accurate, his results 
indicated that the ewes were "bred", thus causing the red mark to be placed 
on the ewes’ foreheads before sale indicating a "bred" status. We must note 
that the issue is not whether respondent guaranteed that the ewes would 
"lamb" but rather whether respondent represented to complainants that the 
ewes purchased were "bred". 

The investigation report also contains a sworn statement from Mrs. Donna 
Haase, an individual present at Centennial Livestock on the day of the sale in 
question. She states that: 


“My name is Donna Haase. I live in Kimball, NE. 
My husband and I are involved in the sheep business presently, and I 
personally have been involved with sheep all of my life. 


On November 29, 1989, I bought three ewes that had been tested by 
ultrasound at the Centennial Livestock Auction Co. in Fort Collins, 
Colorado, along with other untested ewes. My husband and I both 
remember the people at Centennial Livestock Auction Co. point out 
specifically during the sale that the ultrasound test was not a 100% 
guarantee that the ewes would have lamb{s]." 


This statement from Mrs. Haase fails to make mention whether respondent 
made a representation that the ewes with red marks on their foreheads were 
"bred", which is the relevant question here. The investigation report contains 
a sworn statement from Mr. Ronald Schafer, a livestock dealer of all species 
of livestock. Mr. Schafer was not present on the day in question, but he has 
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purchased from respondent on many different occasions. His statement reads 
in pertinent part: 


"I have purchased ewes and other species of livestock regularly at 
Centennial Livestock Auction Co. during the past (beginning) years. 
Previously, before the market began offering ultra-sound services, if a 
consignor wished to guarantee that his/her ewes had been exposed and 
might be bred, that information would be passed on to the buyers as a 
guarantee made by the consignor. 


Now that the market has ultrasound, the consignors may still make that 
guarantee, or they can have the veterinarian at the market test the ewes 
by ultrasound and make a determination as to whether the ewes are 
bred. If the veterinarian finds the ewes to be bred, that information is 
provided to the buyers during the sale. I have never heard them 
[Centennial] promise or guarantee any refund or reimbursement for any 
ewes which had been declared to be bred but who did not have lamb." 


Mr. Schafer’s statement, while informative, does not address the issue of 
whether respondent ever made representation as to the "bred" or “open status 
of the ewes being sold. It does assist us in determining what was relayed to 
the buyers on the day in question. However, Mr. Schafer did submit invoices 
for past purchases from respondents which clearly indicated when "bred" ewes 
were being purchased. While the statements from Mrs. Haase and Mr. 
Schafer do attest to the fact that respondent never guaranteed that the ewes 
tested as "bred" would actually "lamb", they do not contradict the other sworn 
statements given Mr. Weiss and Mr. Collette, which indicate that the buyers, 
at the November 28, 1989, sale were told that the ewes with red marks on 
their foreheads were “bred.” 

Respondent, on the other hand, is of the opinion that no representations 
were made to complainants that the test results of the examination were 
accurate or that the ewes would eventually "lamb" as a result of their 
diagnosed pregnancy. Respondent feels that: 


"Any information passed on to buyers of livestock at public livestock 
markets at the request of the consignor may be construed to be the 
representation of the consignor but cannot be elevated to the level of a 
warranty provided by the livestock market." 
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First, we must reiterate that the issue is whether respondent represented 
to complainants, at the time of sale, that the ewes sold to them had been 
tested as "bred." Complainants are not alleging that respondent somehow 
guaranteed that all sixty-four (64) ewes would eventually "lamb." Respondent 
even admits, in an unsworn statement, contained in the investigation report, 
that: 


"When we sell the sheep, we tell the buyers, who consigned the sheep, 
that the ewes have been ultrasounded by the veterinarian; explain that 
if the ewes have red marks on their heads, that means that the 
veterinarian call[s] them bred." 


Even if respondent could somehow deny that it made this representation, the 
purchase invoice clearly indicates that the sixty-four (64) ewes purchased by 
complainants were sold by respondent as "bred" ewes. Based on the evidence 
in the file, we find that respondent made a representation to complainants, at 
the time of sale, that the sixty-four (64) ewes with the red marks on their 
foreheads were “bred.” 

Respondent also alleges that any information passed on to the buyer at a 
public livestock auction sale is to be construed as a representation made by 
the consignor and such representation cannot rise to the level of a warranty 
issued by the livestock market. We find this allegation to be without merit. 
Respondent acted as the consignor’s agent in this sale. Therefore, any 
statements made to buyers, at the time of sale, even if at the request of the 
consignor, is deemed to be a representation of the livestock market as well . 
It is more than mere information being passed onto the buyers. The tests are 
conducted at respondent’s place of business and respondent, not the 
consignor marked the ewes to indicate their "bred" status. In addition, 
respondent itself made the representation to the buyers during the sales. The 
respondent, although only an agent of the consignor, holds himself out as the 
seller, and thus must be held liable for its actions. Respondent is not free to 
make unqualified representations and later disavow them as being merely the 
representation of the consignor. In consideration of the evidence in the file 
and the relevant law, we conclude that respondent, at the time of sale, made 
a representation to complainants as to the "bred" status of the ewes, which 
amounted to an express warranty pursuant to section 2-313 of the Uniform 
Commercial Code. 

Respondent’s final assertion is that the signs posted at all their public sales 
clearly state that "all guarantees are between buyer and seller" and “all sales 
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are final." Respondent asserts the argument, in its brief, that auction sales at 
public livestock markets are on an "as is" basis. The case cited for support of 
this proposition is In re Dejong Packing Company, 

36 Agric. Dec. 1181 (1977). Dejong states in pertinent part that: 


"Under customary trade practices and marketing procedures of the 
Northwest Washington livestock auction markets, which accord with 
prevalent practices and procedures at livestock auction markets 
throughout the United States, the purchase of livestock is on an “as is" 
basis, and full payment is due within one business day of purchase. . . 


When animals are sold by an auction market on an "as is" basis, the 
purchaser buys the animals as he sees them with no guaranty that they 
are suitable for any purpose and he assumes the risk of subsequently 
discovered defects." 


Id at page 1185. See also Miles City Auction Company v. Jones, 22 Agric. Dec 
154 (1963). Section 2-316(3) of the U.C.C. reads in pertinent part: 


(3) Notwithstanding subsection (2) 


(a) unless the circumstances indicate otherwise, all implied warranties 
are excluded by expressions like "as is", "with all faults" or other 
language which in common understanding calls the buyer’s attention 
to the exclusion of warranties and makes plain that there is no implied 
warranty; and... 


(c) an implied warranty can also be excluded or modified by course of 
dealing or course of performance or usage of trade. 


While the "as is" language contained on the posted signs may have excluded 
any implied warranties, that language has no bearing upon any express 
warranties that have been given in connection with a sale. 


Section 2-316 (1) of the U.C.C. states: 
(1) Words or conduct relevant to the creation of an express warranty 


and words or conduct tending to negate or limit warranty shall be 
construed whenever reasonable as consistent with each other; but 
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subject to the provisions of this Article on parol or extrinsic evidence 
(Section 2-202) negation or limitation is inoperative to the extent that 
such construction is unreasonable. 


We find that the DeJong principle is inapplicable to this case because 
complainants were given an express warranty that the ewes purchased were 
"bred", and the “as is" language posted on the signs at the sales can only 
operate to exclude implied warranties. In addition, if we were to take the "as 
is" language as negating the express warranty given by respondent, it would 
cause an unreasonable construction. Section 2-316(1) of the U.C.C. clearly 
states that the negation is inoperative if the construction is unreasonable. It 
would be an unreasonable construction to say that an express warranty can be 
given and then negated by "as is" language, which customarily refers to implied 
warranties. 

We find that respondent gave an express warranty to complainants that 
remained intact and was not negated by the posted signs at the sale. 
Respondent must be held responsible for the warranty given to complainants. 
Thirty-two (32) of the ewes purchased by complainants were not pregnant, 
which constitutes a breach on respondent’s part of the express warranty, 
justifying damages. 

Respondent has also alleged that complainants failed to take proper care 
of the ewes after purchase, thereby possibly causing abortions in the thirty-two 
ewes. In particular, respondent alleges that ewes were given "Ivomec" which 
should not be used with sheep and that the sheep should have gained more 
weight. Respondent bears the burden of proof on this issue. Complainants 
have submitted a sworn affidavit from Marlin Eisensach, a Livestock 4-H 
Program Assistant, who prescribed the feeding program for the ewes and 
checked on their progress. He states that: 


"In regard to a statement made that the ewes were undernourished, I 
find this very debatable. For a pregnant ewe weighing approximately 
120 pounds, a ration consisting of 1 1/2 pounds of corn, 3 pounds of 
alfalfa hay, with access to a mineral/vitamin mix fed daily, will meet the 
daily requirement for the ewe. 


The use of Ivermec [Ivomec] for the control of external and internal 
parasites in sheep has been used for the last several years. I have used 
this product in my flock under the recommendation of my veterinarian. 
I have never had any side effects of abortion with my ewes using 
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Ivermec [Ivomec]." 
There is also a sworn affidavit from Christine Blake, DVM, who states: 


"In regard to the purchase of 64 ewes by Wayne and Faye Adolf on 
November 29, 1989, Mr. Wayne Kruse stated that these ewes over a 140 
day period should have gained 46 pounds on 3 pounds of hay and 1 1/2 
pounds of corn per day/ration. 


This figure is an extrapolation from the fact that feedlot lambs should 
gain .4-.5 pounds per day on such a ration. While this may hold true 
for feedlot lambs, it cannot be extrapolated to old, cull ewes. These 
ewes do not utilize their feed as well due to poor teeth, general aging, 
and pregnancy demand. Therefore, they would not gain much weight." 


Complainants also submitted a copy of the rule from the Department of 
Health and Human Services concerning Ivomec’s use with sheep. The 
literature clearly states that "this trial has shown that ivermectin [Ivomec] may 
be administered to pregnant ewes without affecting their reproductive 
capabilities." 

Based upon the evidence contained in the file, we conclude that respondent 
has not carried its burden of proving that the ewes were not properly cared 
for or that complainants could have caused abortions by using Ivomec. 

Complainants allege that its losses resulting from respondent’s breach 
totalled $1,863.68. Respondent alleges that complainants have overstated their 
costs for feed and vaccinations. We have reviewed complainants’ accounting 
as well as respondent’s allegations and corresponding figures. We conclude 
that complainants’ accounting is acceptable as an indication of their losses. 
Therefore, respondent is liable to complainants for the amount of $1,863.68, 
for damages resulting from breach of the express warranty. 

This decision and order is the same as a decision and order issued by the 
Secretary of Agriculture, being issued pursuant to the delegated authority, 7 
C.F.R. §2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c- 
450g. See also Reorganization Plan No. 2 of 1953, 5 U.S.C., 1982 Ed., App. 
pg 1068. It constitutes "an order for payment of money" within the meaning 
of section 309(f) of the Act, 7 U.S.C. §210(f), which provides for enforcement 
of such an order by court action begun by a complainant. 

It is requested that, if the construction of the Act, or the jurisdiction to 
issue this order, becomes an issue in any such action, prompt notice of such 
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fact be given to the Office of the General Counsel, USDA, Washington, D.C. 
20250-1400. On a petition to rehear or reargue a proceeding, or to reconsider 
an order, see Rule 17 of the Rules of Practice, (9 C.F.R. §202.117). 

On a complainant’s right to judicial review of such an order, see (5 U.S.C. 
§$702-3) and United States v. I.C.C., 337 U.S. 426 (1949). On a respondent’s 
right to judicial review of such an order, see Maly Livestock Commission v. 
Hardin et al, 446 F.2d 4, 30 Agric. Dec. 1063 (8th Cir. 1971); and Fort Scott 
Sale Co., Inc. v. Hardy, 570 F.Supp 1144, 42 Agric. Dec. 1079 (D.Kan. 1983). 


Order 


Within 30 days from the date of this order, respondent Centennial 
Livestock Auction Company, shall pay to complainants, Wayne and Faye 
Adolf, $1,863.68, with interest thereon at the rate of 13 percent per annum 
from June 1, 1990, until paid. 

Copies of this order shall be served upon the parties. 
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PACKERS AND STOCKYARDS ACT 


MISCELLANEOUS ORDERS 


In re: HARRY FLOYD LIVESTOCK, INC. and HARRY FLOYD. 
P&S Docket No. D-91-4. 
Supplemental Order filed February 24, 1992. 


Jane McCavitt, for Complainant. 
Respondents, Pro se. 
Supplemental Order issued by James Hunt, Administrative Law Judge. 


On December 6, 1991, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act for a 
period of 21 days and thereafter until they demonstrate that they are solvent. 

The respondents have been suspended as registrants for 21 days and 
thereafter, and have now demonstrated solvency. Accordingly, 

It is hereby ordered that the suspension provision of the order issued on 
December 6, 1991, is terminated. The order shall remain in full force and 
effect in all other respects. 


In re: ARCH WESTMORELAND. 
P&S Docket No. D-92-23. 
Order of Dismissal filed February 25, 1992. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


For good cause shown, the complaint in the above-captioned proceeding, 
filed January 8, 1992, is hereby dismissed. 
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In re: GATEWAY LIVESTOCK AUCTION, INC., and RONNIE ARNETT. 
P&S Docket No. D-91-26. 
Supplemental Order filed April 29, 1992. 


Ben Bruner, for Complainant. 
Leslie Richardson Smith, Owingsville, KY, for Respondent. 
Supplemental Order issued by Paul Kane, Administrative Law Judge. 


On February 4, 1992, an order was issued in the above-captioned matter, 
which inter alia, suspended respondents as a registrant under the Act for a 
period of 28 days and thereafter until the deficiency in their Custodial 
Account for Shippers’ Proceeds has been eliminated. 

The 28 day specified period of suspension has expired and the respondents 
have demonstrated that the deficiency in their Custodial Account for Shippers’ 
Proceeds has been eliminated. Accordingly, 

It is hereby ordered that the suspension provision of the order issued on 
February 4, 1992 is terminated. The order shall remain in effect in all other 
respects. 
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PACKERS AND STOCKYARDS ACT 


DEFAULT DECISIONS 


In re: ENA MEAT PACKING CORPORATION. 
P&S Docket No. D-91-28. 
Decision and Order filed January 2, 1992. 


Default — Packer — Failure to file answer — Failure to operate with sufficient bond — Cease 
and desist provisions — Civil penalty. 


The Judicial Officer affirmed the Decision by Chief Judge Palmer ordering Respondent to cease 
and desist from purchasing livestock for slaughter without filing and maintaining an adequate 
bond or its equivalent, and assessing a $1,000 civil penalty. A default order is proper even 
though Respondent’s employee, who signed for the Complaint, did not advise Respondent’s 
officials of the document. The sanction is appropriate. 


Kimberly Hart, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.),’ in which an 
Initial Decision and Order was filed on July 17, 1991, by Chief Administrative 
Law Judge Victor W. Palmer (ALJ) ordering Respondent to cease and desist 
from purchasing livestock for slaughter without filing and maintaining an 
adequate bond or its equivalent, and assessing a civil penalty of $1,000. 

On August 8, 1991, Respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).2 The case was 


‘See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
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referred to the Judicial Officer for decision on August 26, 1991. 

Based upon a careful consideration of the entire record, the Initial Decision 
and Order is adopted as the final Decision and Order in this case, except that 
the effective date of the Order is changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully violated the 
Act and the regulations promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the Complaint and Notice of Hearing and the Rules of Practice 
(7 C.F.R. § 1.130 et seq.) governing proceedings under the Act were served 
upon respondent by certified mail. Respondent was informed in a letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the Complaint and Notice of Hearing. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the Complaint and Notice 
of Hearing, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) ENA. Meat Packing Corporation, doing business as Whippany 
Meat Packing, hereinafter referred to as the respondent, is a corporation 
organized and existing under the laws of the State of New Jersey. 
Respondent’s business address is 66 North Jefferson Road, Whippany, New 
Jersey 07981. 


decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 
(2) A packer within the meaning and subject to the provisions 
of the Act. 
(c) Respondent’s average annual purchases of livestock exceed 
$500,000.00. 

2. Respondent was notified by certified mail received August 12, 1989, 
that it was required to maintain a surety bond or its equivalent in the amount 
of $65,000.00 to secure the performance of its livestock obligations under the 
Act. Notwithstanding such notice, respondent has continued to engage in the 
business of a packer without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 202(a) of the Act (7 U.S.C. § 192(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that Respondent’s employee who signed 
the receipt for the certified letter enclosing the Complaint did not advise 
Respondent’s officials of the document. But that does not make a default 
order inappropriate. See In re Holt, 50 Agric.Dec. __ (Dec. 13, 1991), and 
cases cited therein, particularly, In re Bejarano, 46 Agric. Dec. 925 (1987) 
(default order proper where timely answer not filed; respondent properly 
served even though his sister, who signed for the complaint, forgot to give it 
to him until after the 20-day period had expired); In re Carter, 46 Agric. Dec. 
207 (1987) (default order proper where timely answer not filed; respondent 
properly served where complaint sent to his last known address was signed for 
by someone); Jn re Eastern Air Lines, Inc., 44 Agric. Dec. 2192 (1985) (default 
order proper where timely answer not filed; irrelevant that respondent’s main 
office did not promptly forward complaint to its attorneys); In re Cuttone, 44 
Agric. Dec. 1573 (1985) (default order proper where timely answer not filed; 
respondent Carl D. Cuttone properly served where complaint sent by certified 
mail to his last business address was signed for by Joseph A. Cuttone), aff'd 
per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); In re Buzun, 43 
Agric. Dec. 751 (1984) (default order proper where timely answer not filed; 





672 PACKERS AND STOCKYARDS ACT 


respondent Joseph Buzun properly served where complaint sent by certified 
mail to his residence was signed for by someone named Buzun). 
Respondent knowingly engaged in business for about 5 months without 
complying with the bonding requirements, after receiving notice that its bond 
would terminate on October 17, 1990. The $1,000 civil penalty is modest, 
considering the importance to the livestock industry of proper bond coverage. 
Accordingly, the following Order should be issued in this proceeding. 


Order 


E.N.A. Meat Packing Corporation, its agents and employees, directly or 
through any corporate or other device, in connection with its operations as a 
packer subject to the Act, shall cease and desist from purchasing livestock for 
slaughter without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

In accordance with § 203(b) of the Act (7 U.S.C. § 193(b)), Respondent is 
hereby assessed a civil penalty in the amount of $1,000. The civil penalty shall 
be paid by certified check, made payable to the Treasurer of the United 
States, and mailed to the Assistant General Counsel, Room 2446, South 
Building, United States Department of Agriculture, Washington, D.C. 20250- 
1400, not later than the 60th day after service of this Order on Respondent. 

The cease and desist provisions of this Order shall become effective on the 
day after service of this Order. 


In re: JIMMY RAY HENDREN. 
P&S Docket No. D-91-49. 
Decision and Order filed January 9, 1992. 


Default — Failure to file answer — Issuance of nonsufficient funds checks — Failure to pay 
when due — Failure to pay — Cease and desist order — Suspension as registrant — Operating 
as dealer without proper bond coverage. 


The Judicial Officer affirmed the Decision by Judge Bernstein ordering Respondent to cease and 
desist from issuing NSF checks in payment for livestock, failing to pay when due for livestock, 
failing to pay for livestock, and engaging in business without proper bond coverage. The Order 
suspends Respondent as a registrant under the Act for 5 years, and thereafter until adequate 
bond or its equivalent is obtained, provided, however, that a supplemental order may be issued 
terminating the suspension after 120 days upon demonstration by Respondent that all unpaid 
livestock sellers have been paid in full, and provided further, that this Order may be modified 
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upon application to the Packers and Stockyards Administration to permit Respondent’s salaried 
employment by another registrant or packer after the expiration of the 120-day period of 
suspension. The sanction is not too severe, considering the serious nature of the violations. 


Julie Cook, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.),’ in which an 
Initial Decision and Order was filed on November 4, 1991, by Administrative 
Law Judge Edwin S. Bernstein (ALJ) ordering Respondent to cease and desist 
from issuing NSF checks in payment for livestock, failing to pay when due for 
livestock, failing to pay for livestock, and engaging in business without proper 
bond coverage. The Order also suspends Respondent as a registrant under 
the Act for 5 years, and thereafter until adequate bond or its equivalent is 
obtained, provided, however, that a supplemental order may be issued 
terminating the suspension after 120 days upon demonstration by Respondent 
that all unpaid livestock sellers have been paid in full, and provided further, 
that this Order may be modified upon application to the Packers and 
Stockyards Administration to permit Respondent’s salaried employment by 


another registrant or packer after the expiration of the 120-day period of 
suspension. 

On December 6, 1991, Respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35)? 
The case was referred to the Judicial Officer for decision on January 3, 1992. 

Based upon a careful consideration of the record, the Initial Decision and 


‘See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3.(1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Hari, Agricultural Law, ch. 71 (1980). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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Order is adopted as the final Decision and Order in this case, except that the 
effective date of the Order is changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by certified 
mail. Respondent was informed in a letter of service that an answer should 
be filed pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 


admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Jimmy Ray Hendren, hereinafter referred to as the respondent, 
is an individual whose business mailing address is Route 4, Box 35, Vinita, 
Oklahoma 74301. 

(b) The respondent is, and at all times material herein was: 
1. Engaged in the business of a dealer buying and selling 
livestock in commerce for his own account; 
2. Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce. 

2. Respondent was notified by the Packers and Stockyards 
Administration by mail on or about October 29, 1990, that the $10,000.00 
surety bond that he maintained to secure the performance of his livestock 
obligations under the Act would terminate on November 30, 1990, and that it 
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was necessary to obtain adequate bond coverage or its equivalent before 
continuing his livestock operations subject to the Act. Notwithstanding such 
notice, respondent has continued to engage in the business of a dealer buying 
and selling livestock without maintaining an adequate bond or its equivalent 
from at least December 5, 1990, and continuing until at least January 24, 1991. 
3. (a) The respondent, on or about the dates and in the transactions set 

forth in paragraph III(a) of the complaint, purchased livestock and in 
purported payment therefor, issued checks which were returned unpaid by the 
bank upon which they were drawn because the respondent did not have and 
maintain sufficient funds on deposit and available in the account upon which 
such checks were drawn to pay such checks when presented. 

(b) The respondent, in connection with his operations subject to the 
Act, on or about the dates and in the transactions set forth in paragraph 
III(a) of the complaint, purchased livestock and failed to pay, when due, the 
full purchase price of such livestock. 

(c) As of February 22, 1991, there remained unpaid $33,824.54 for 
such livestock purchases. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent Jimmy 
Ray Hendren wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)) 
and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 

By reason of the facts found in Finding of Fact 3 herein, the respondent 
wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 228b). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that he understood that he was to meet 
before a judge. However, since no Answer was filed by or on behalf of 
Respondent, a Default Decision and Order was appropriate. See In re Holt, 
50 Agric. Dec. ___ (Dec. 13, 1991) (decision as to Respondent Holt), 
attadhed as an Appendix. 

Respondent also suggests that the sanction is too severe, but the sanction 
is entirely appropriate, considering the serious nature of Respondent’s 
violations, and it is consistent with prior similar cases. See In re Palmer, 50 
Agric. Dec. _, slip op. at 17, 40-46 (July 18, 1991); In re Odom, 48 Agric. 
Dec. 519, 536-45 (1989); In re Garver, 45 Agric. Dec. 1090, 1097-1104 (1986), 
aff'd, 846 F.2d 1029 (6th Cir.), cert. denied, 488 U.S. 820 (1988). Accordingly, 
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the following Order should be issued in this proceeding. 
Order 


Respondent Jimmy Ray Hendren, his agents and employees, directly or 
through any corporate device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without maintaining 
sufficient funds on deposit and available in the account upon which such 
checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Failing to pay the full purchase price of livestock; and 

4. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining an adequate and reasonable 
bond or its equivalent, as required by the Act and the regulations. 

Respondent Jimmy Ray Hendren is suspended as a registrant under the 
Act for a period of 5 years, and thereafter until adequate bond or its 
equivalent is obtained, Provided, however, That upon application to the 
Packers and Stockyards Administration a supplemental order may be issued 
terminating the suspension of Jimmy Ray Hendren at any time after 120 days 
upon demonstration by Respondent Jimmy Ray Hendren that all livestock 
sellers identified in the Complaint in this proceeding have been paid in full, 
Provided further, That this Order may be modified upon application to the 
Packers and Stockyards Administration to permit the salaried employment of 
Respondent Jimmy Ray Hendren by another registrant or packer after the 
expiration of the initial 120 days of this suspension term and upon 
demonstration of circumstances warranting modification of the Order. 

The cease and desist provisions of this Order shall become effective on the 
day after service of this Order. The suspension provisions shall become 
effective on the 30th day after service of this Order, Provided, however, That 
if by any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date of the 
beginning of the suspension period (or the part thereof not effectively served) 
shall be (i) the date fixed by a court of competent jurisdiction which issues an 
appropriate Order with respect thereto, or (ii) upon a showing made by 
Complainant that it is not likely that such an Order will be entered by any 
court, the date subsequently fixed by the Judicial Officer (jurisdiction is hereby 
retained by the Judicial Officer indefinitely for this limited purpose). 
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Appendix 


In re Holt, 50 Agric. Dec. __ (Dec. 13, 1991). 
[Not published herein.--Editor.] 


In re: CHAS. E. WEBSTER. 
P&S Docket No. D-91-72. 
Decision and Order filed November 26, 1991. 


Failure to file an answer - Failure to maintain adequate bond coverage while acting as a market 
agency. 


Jo Ann Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 202.1 et seq.) 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by certified 
mail. Respondent was informed in a letter of service that an answer should 
be filed pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Chas. E. Webster, hereinafter referred to as the respondent, is an 
individual whose mailing address is R.R., Box 112, Richland, Missouri 65556. 
(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying livestock in commerce on 
a commission basis; and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a market 
agency to buy livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail received May 31, 1991, that 
the $80,000.00 surety bond he maintained to secure the performance of his 
livestock obligations under the Act would terminate on June 21, 1991, and that 
he was required to obtain adequate bond coverage or its equivalent before 
continuing his livestock operations subject to the Act. Notwithstanding such 
notice, respondent has continued to engage in the business of a market agency 
without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent Chas. E. Webster, his agents and employees, directly or 
indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
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respondent is hereby assessed a civil penalty in the amount of Four Thousand 
Dollars ($4,000.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 9, 1992.-Editor] 


In re: KELLY A. NEVERETT. 
P&S Docket No. D-91-48. 
Decision and Order filed December 9, 1992. 


Failure to file an answer - Failure to maintain adequate bond while operating as a dealer. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 202.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by certified 
mail. Respondent was informed in a letter of service that an answer should 
be filed pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Kelly A. Neverett, hereinafter referred to as the respondent, is an 
individual whose business mailing address is Main Street, Moores, New York 
12958. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

2. Respondent was notified by certified mail received July 3, 1989, that 
the $10,000.00 surety bond he maintained to secure the performance of his 
livestock obligations under the Act would terminate on July 19, 1989, and that 
it was necessary to obtain and maintain an adequate bond before continuing 
his livestock operations subject to the Act. Notwithstanding such notice, 
respondent has continued to engage in the business of a dealer without 
maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent Kelly A. Neverett, his agents and employees, directly or 
indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
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respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 17, 1992.-Editor] 


In re: KELLY A. NEVERETT. 
P&S Docket No. D-91-48. 
Supplemental Order filed June 17, 1992. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


On December 9, 1991, a default order was issued in the above-captioned 
matter which, inter alia, suspended respondent as a registrant under the Act 


until such time as respondent complied with the bond requirements of the 
Act. 

Respondent is now adequately bonded. Accordingly, IT IS HEREBY 
ORDERED that the suspension provision of the order issued December 9, 
1991, be terminated. The order shall remain in full force and effect in all 
other respects. 

Copies of this order shall be served upon the parties. 


In re: GENE BRADEN. 
P&S Docket No. D-91-76. 
Decision and Order filed December 27, 1991. 


Failure to file an answer - NSF checks - Failure to make full payment when due - Suspension. 


Andrew Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by certified 
mail. Respondent was informed in a letter of service that an answer should 
be filed pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


(1) Gene Braden, hereinafter referred to as the respondent, is an 
individual whose mailing address is 847 Park Avenue, Poplar Bluff, Missouri 
63901. 

(2) The respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling 
livestock in commerce for his own account, and a market agency, buying and 
selling livestock in commerce on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and a market agency, 
buying and selling livestock in commerce on a commission basis. 

(3) Respondent, in connection with his operations subject to the Act, in 
the transactions specified in paragraph II of the complaint: 

(a) Purchased livestock and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they were drawn 
because respondent did not have and maintain sufficient funds on deposit and 
available in the account upon which such checks were drawn to pay such 
checks when presented; 

(b) Purchased livestock and failed to pay, when due, the full 
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purchase price of such livestock; and 
(c) Failed to pay the full purchase price of such livestock with 
approximately $20,078.08 remaining unpaid as of April 15, 1991. 


Conclusions 


By reason of the facts alleged in paragraph II of the complaint, respondent 
has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 
228(b)). 


Order 


Respondent Gene Braden, his agents and employees, directly or indirectly, 
individually or through any corporate device, in connection with his activities 
subject to the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having sufficient funds 
to pay such checks on deposit and available in the bank account(s) from which 
such checks are to be paid; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent Gene Braden is suspended as a registrant under the Act for 
a period of five (5) years. However, a supplemental order may be issued 
terminating this suspension at any time after the expiration of 120 days upon 
demonstration by respondent that all livestock sellers have been paid in full, 
and provided further that his suspension may be modified upon application to 
the Packers and Stockyards Administration to permit the respondent’s salaried 
employment by another registrant or packer after expiration of the 120 day 
period of suspension. 

The provisions of this order shall become effective on the sixth day after 
service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final February 12, 1992.-Editor] 
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In re: DELBERT SUGG CATTLE COMPANY, INC., DELBERT SUGG, and 
JAY C. DAVIS. 

P&S Docket No. D-91-70. 

Decision and Order with Respect to Delbert Sugg Cattle Company, Inc. and 
Delbert Sugg filed February 21, 1992. 


Failure to file an answer - Failure to maintain adequate bond - Issuing NSF checks - Failure 
to make full payment when due - Unfair and deceptive trade practices - Creating artificial bank 
balances - Billing and collecting from purchasers on the basis of falsified invoices - Billing and 
collecting from purchaser for livestock never delivered - Suspension of registration - Alter ego. 


Julie Cook, for Complainant. 
Randolph G. Berry, Austin, TX, for Respondents. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 


governing proceedings under the Act were served upon respondents Delbert 
Sugg Cattle Company, Inc., and Delbert Sugg on September 16, 1991, by 
regular mail. Respondents Delbert Sugg Cattle Company, Inc., and Delbert 
Sugg were informed in a letter of service that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer would constitute 
an admission of all the material allegations contained in the complaint. 

Respondents Delbert Sugg Cattle Company, Inc., and Delbert Sugg have 
failed to file an answer within the time prescribed in the Rules of Practice, 
and the material facts alleged in the complaint pertaining to respondents 
Delbert Sugg Cattle Company, Inc., and Delbert Sugg, which are admitted by 
said respondents’ failure to file an answer, are adopted and set forth herein 
as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Delbert Sugg Cattle Company, Inc., hereinafter referred to as the 
corporate respondent, is a corporation organized and existing in the State of 
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Texas. Its business mailing address is P. O. Box 408, Lampasas, Texas 76550. 


(b) The corporate respondent is and at all times material herein was: 
1. Engaged in the business of a dealer buying and selling 
livestock in commerce; 
2. Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 

(c) Delbert Sugg, hereinafter referred to as respondent Sugg, is an 
individual whose business mailing address is P. O. Box 408, Lampasas, Texas 
76550. 

(d) Respondent Sugg is, and at all times material herein was: 

1. President and manager of the corporate respondent; 

2. Owner of 100% of the stock of the corporate respondent; and 

3. Responsible for the direction, management and control of the 
corporate respondent. 

2. The corporate respondent was notified by the Packers and Stockyards 
Administration by mail on or about June 11, 1990 that the $20,000.00 surety 
bond that it maintained to secure the performance of its livestock obligations 
under the Act needed to be increased to $80,000.00, and that it was necessary 
to obtain adequate bond coverage or its equivalent before continuing his 
livestock operations subject to the Act. Notwithstanding such notice, the 
corporate respondent continued to engage in the business of a dealer buying 
and selling livestock without maintaining an adequate bond or its equivalent 
from at least June 1990 and continuing until at least September 1990. 

3. (a) The corporate respondent, under the direction, management and 
control of respondent Sugg, on or about the dates and in the transactions set 
forth in paragraph III(a) of the complaint, purchased livestock and in 
purported payment therefor, issued checks which were returned unpaid by the 
bank upon which they were drawn because the respondent did not have and 
maintain sufficient funds on deposit and available in the account upon which 
iach checks are drawn to pay such check as presented. 

(b) The corporate respondent, under the direction, management and 
control of respondent Sugg, on or about the dates and in the transactions set 
forth in paragraph III(a) of the complaint, and on or about the dates and in 
the transactions set forth in paragraph III(b) of the complaint, purchased 
livestock and failed to pay, when due, the full purchase price of such livestock. 

(c) As of January 7, 1991, there remained unpaid a total of 
$210,995.00 for such livestock purchases. 

4. The corporate respondent, under the direction, management and control 
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of respondent Sugg, on or about the dates and in the transactions set forth in 
exhibit A of the complaint, engaged in unfair and deceptive acts and practices 
in that they exchanged checks in order to create a false "float" or balance in 
the bank accounts identified therein. Such acts placed livestock sellers in 
danger of not receiving monies owed them for the sale of livestock in accord 
with section 409 of the Act (7 U.S.C. § 228b). 

5. The corporate respondent, under the direction, management and control 
of respondent Sugg, on or about the dates June 1, 1990, through August 25, 
1990, in the transactions set forth in exhibit B attached to the complaint, sold 
livestock to various customers on an actual weight basis, and in invoicing said 
customers, arbitrarily and fraudulently added weight to the actual purchase 
weight. 

6. The corporate respondent, under the direction, management and control 
of respondent Sugg, on or about the dates and in the transactions set forth 
below in paragraph VI of the complaint, sold and collected payment for 
livestock that was never delivered to or received by the purchasers. 


Conclusions 


By reason of the facts found in Finding of Fact 1 herein, respondent Sugg 
is the alter ego of the corporate respondent, Delbert Sugg Cattle Company, 
Inc. 

By reason of the facts found in Finding of Fact 2 herein, the corporate 
respondent, Delbert Sugg Cattle Company, Inc. and respondent Delbert Sugg 
have wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 

By reason of the facts found in Finding of Fact 3 herein, the corporate 
respondent, Delbert Sugg Cattle Company, Inc. and respondent Delbert Sugg 
have wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 
228b). 

By reason of the facts found in Finding of Fact 4 herein, the corporate 
respondent, Delbert Sugg Cattle Company, Inc. and respondent Delbert Sugg 
have wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)). 

By reason of the facts found in Finding of Fact 5 herein, the corporate 
respondent, Delbert Sugg Cattle Company, Inc., and respondent Delbert Sugg 
have wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)) and section 
201.55 of the regulations (9 C.F.R. § 201.55). 

By reason of the facts found in Finding of Fact 6 herein, the corporate 
respondent, Delbert Sugg Cattle Company, Inc., and respondent Delbert Sugg 
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have wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)). 


Order 


Respondent Delbert Sugg Cattle Company, Inc., its officers, directors, 
agents and employees, successors and assigns, directly or through any 
corporate device, and respondent Delbert Sugg, his agents and employees, 
directly or through any corporate device, in connection with their activities 
subject to the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without maintaining 
sufficient funds on deposit and available in the account upon which such 
checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Failing to pay the full purchase price of livestock; 

4. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining an adequate and reasonable 
bond or its equivalent, as required by the Act and the regulations; 

5. Exchanging checks with any person for the purpose or with the effect 
of concealing the true amount of funds available in any checking or other 
bank account, or of creating a false "float" or balance in any such account; 

6. Billing and collecting from purchasers of livestock on the basis of false 
and incorrect weights; and 

7. Billing and collecting from purchasers for livestock never delivered to 
and never received by the purchasers. 

Respondent Delbert Sugg Cattle Company, Inc. and respondent Delbert 
Sugg are suspended as registrants under the Act for a period of 5 years. 
Provided, however, that upon application to the Packers and Stockyards 
Administration a supplemental order may be issued terminating the 
suspension of Delbert Sugg Cattle Company, Inc. and Delbert Sugg at any 
time after 210 days upon demonstration by respondents Delbert Sugg Cattle 
Company, Inc. and Delbert Sugg that all livestock sellers identified in the 
complaint in this proceeding have been paid in full and that all livestock 
buyers that have paid for livestock that they never received have been 
reimbursed. Provided further that this order may be modified upon 
application to the Packers and Stockyards Administration to permit the 
salaried employment of respondent Delbert Sugg by another registrant or 
packer after the expiration of the initial 210 days of this suspension term and 
upon demonstration of circumstances warranting modification of the order. 
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This decision shall become final and effective without further proceedings 
35 days after the date of service upon respondents Delbert Sugg Cattle 
Company, Inc., and Delbert Sugg, unless it is appealed to the Judicial Officer 
by a party to the proceeding within 30 days pursuant to section 1.145 of the 
Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 2, 1992.-Editor] 


In re: CHARLES LUEDTKE, d/b/a CHARLES LUEDTKE LIVESTOCK. 
P&S Docket No. D-92-7. 
Decision and Order filed February 26, 1992. 


Failure to file an answer - Issuing NSF checks - Failure to make full payment when due - 
Suspension of registration. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by certified 
mail. Respondent was informed in a letter of service that an answer should 
be filed pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Respondent Charles Luedtke, hereinafter referred to as the 
respondent, is an individual doing business as Charles Luedtke Livestock, 
whose mailing address is P. O. Box 1638, Stephenville, Texas 76401. 

(b) The respondent is, and at all times material herein was: 
(1) Engaged in the business of buying livestock in commerce for 
his own account and buying livestock in commerce on a commission basis: and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy livestock in commerce and as a market agency to buy livestock in 
commerce on a commission basis. 

2. (a) The respondent, on or about the dates and in the transactions set 
forth in paragraph II(a) of the complaint, issued checks in payment for 
livestock purchases which were returned unpaid by the bank upon which they 
were drawn because the respondent did not have and maintain sufficient funds 
on deposit and available in the accounts upon which these checks were drawn 
to pay such checks when presented. 

(b) In the livestock transactions set forth in paragraph II(a) of the 
complaint, which are more specifically described in paragraph II(b) of the 
complaint, the respondent purchased livestock and failed to pay, when due, for 
livestock purchases. 

(c) In addition to the livestock transactions set forth in paragraphs II(a) 
and (b) of the complaint, the respondent purchased livestock and failed to 
pay, when due, for the livestock purchases set forth in paragraph II(c) of the 
complaint. 

(d) As of September 25, 1991, the sum of $197,755.85 of the total invoices 
amount of $220,294.08 referred to in paragraphs II(b) and II(c) of the 
complaint remains unpaid by the respondent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, the respondent 
wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 228b). 


Order 


Respondent, Charles Luedtke, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 
1. Issuing checks in payment for livestock purchased without having and 
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maintaining sufficient funds on deposit and available in the account upon 
which checks are drawn to pay these checks when presented; 

2. Failing to pay, when due, for livestock purchased; and 

3. Failing to pay the full purchase price of livestock. 

The respondent is suspended as a registrant subject to the Act for a period 
of five (5) years; provided that if the respondent demonstrates that all 
outstanding livestock obligations have been paid in full, a supplemental order 
shall be issued terminating the suspension after the expiration of a 210 day 
period; and provided further, that at any time after a period of 210 days of 
this suspension has been served, this order may be modified to allow the 
salaried employment of the respondent by another registrant or packer upon 
demonstration by the respondent of circumstances warranting such 
modification. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 6, 1992.-Editor] 


In re: ROXANNE LANG. 
P&S Docket No. D-92-17. 
Decision and Order filed February 26, 1992. 


Failure to file an answer - Failure to maintain adequate bond - Civil penalty. 


John J. Casey, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully violated the 
Act and the regulations promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the Complaint and Notice of Hearing and the Rules of Practice 
(7 C.F.R. § 1.130 et seq.) governing proceedings under the Act were served 
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upon respondent by certified mail. Respondent was informed in a letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the Complaint and Notice of Hearing. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the Complaint and Notice 
of Hearing, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1, (a) Roxanne J. Lang, hereinafter referred to as the respondent, is an 
individual doing business as Hillview Packing, whose mailing address is R.D. 
#6, Box 606, New Castle, Pennsylvania 16101. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying livestock in 
commerce for purposes of slaughter; and 
(2) A packer within the meaning of and subject to the 
provisions of the Act. 

2. Respondent was notified by letter received October 11, 1991, that her 
volume of livestock purchases required that she immediately furnish a surety 
bond in the amount of $10,000.00 or its equivalent to continue her operations 
as a packer subject to the Act. Respondent was further notified that if she 
continued her operations as a packer without furnishing this bond or its 
equivalent, she would be in violation of the Act. Notwithstanding such 
notification, respondent has continued to operate as a packer subject to the 
Act without filing the necessary bond or bond equivalent. 


Conclusions 
By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 202(a) of the Act (7 U.S.C. § 192(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent Roxanne J. Lang, her agents and employees, directly or 
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through any corporate or other device, in connection with her operations as 
a packer subject to the Act, shall cease and desist from purchasing livestock 
for slaughter without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and the regulations. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 6, 1992.-Editor] 


In re: LOY C. LOGUE. 
P&S Docket No. D-91-79. 
Decision and Order filed February 21, 1992. 


Failure to file an answer - Failure to maintain adequate bond while engaging in business as a 
dealer and as a market agency - Civil penalty - Suspension of registration. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by the 
Hearing Clerk. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
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Rules of Practice, and the material facts allege din the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.1319 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Loy C. Logue, hereinafter referred to as the respondent, is an 
individual whose mailing address is Route 6, Box 135A, Huntsville, Arkansas 
72740. 

(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling 
livestock in commerce for his own account and buying livestock in commerce 
on a commission basis; and 

(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail received May 31, 1991, that 
the $20,000.00 bond equivalent he maintained to secure the performance of 
his livestock obligations under the Act was inadequate and that it was 
necessary to increase bond coverage to $30,000.00 before continuing his 
livestock operations subject to the Act. Notwithstanding such notice, 
respondent has continued to engage in the business of a dealer and a market 
agency without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent Loy C. Logue, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his operations 
subject to the Packers and Stockyards Act, shall cease and desist from 
engaging in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and the 
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regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondent, unless it is appealed to 
the Judicial Officer by a party to the proceeding within 30 days pursuant to 
section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 27, 1992.-Editor] 


In re: RICKY A. COMER. 
P&S Docket No. D-92-25. 
Decision and Order filed March 27, 1992. 


Failure to file an answer - Operating as a dealer and market agent without maintaining 
adequate surety bond - Registration suspension - Civil penalty. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by certified 
mail. Respondent was informed in a letter of service that an answer should 
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be filed pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Ricky A. Comer, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 1548 Harding Road, Blacksburg, 
Virginia 24060. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

2. Respondent was notified by certified mail received August 8, 1983, 
that the $10,000.00 surety bond he maintained to secure the performance of 
his livestock obligations under the Act would terminate on September 15, 
1983, and that it was necessary to obtain and maintain an adequate bond 
before continuing his livestock operations subject to the Act. Further, 
respondent was notified that if he continued his livestock operations under the 
Act after that date without providing adequate bond coverage or its 
equivalent, he would be in violation of section 312(a) of the Act (7 U.S.C. § 
213(a)) and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 
201.30). Respondent was contacted numerous times by telephone between 
April 5, 1988, and July 26, 1990, concerning the need to obtain and maintain 
an adequate bond. Notwithstanding such notices, respondent has continued 
to engage in the business of a dealer and market agency without maintaining 
an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
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wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent Ricky A. Comer, his agents and employees, directly or 
indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 


This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 4, 1992.-Editor] 


In re: NORMAN GRAY and DALE GRAY, d/b/a WILLIAMSTOWN 
LIVESTOCK. 

P&S Docket No. D-91-78. 

Decision and Order with Respect to Norman Gray filed April 7, 1992. 


Failure to file an answer - NSF checks - Failure to make full payment promptly - Suspension 
of registration - Prohibition of industry employment. 
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Jo Ann Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented, 7 U.S.C. § 181 et seq., herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act. 

Copies of the complaint and the Rules of Practice, 7 C.F.R. § 1.130 et seq., 
governing proceedings under the Act were served upon respondent Norman 
Gray by regular mail. Respondent Norman Gray was informed in a letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent Norman Gray has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint pertaining to respondent Norman Gray, which are admitted by 
respondent Norman Gray’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


1. (a) Respondent Norman Gray is an individual whose business mailing 
address is 305 Cynthiana Street, Williamstown, Kentucky 41097. 
(b) Respondent Norman Gray is, and at all times material herein, 


was: 

(1) Engaged in the business of buying livestock, in commerce, 
for his own account; 

(2) Engaged in the business of buying livestock, in commerce, 
on a commission basis; and 

(3) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

(c) On June 28, 1991, Respondent Norman Gray was suspended as 

a registrant under the Act for a period of one year, prohibited from engaging 
in business as a market agency or dealer while unregistered, and prohibited 
from controlling, directing, or being employed by any other registrant during 
the one year period of suspension. 





PACKERS AND STOCKYARDS ACT 


(d) Respondent Norman Gray, at all times material herein, in 
combination with another, operated as a partnership doing business as 
Williamstown Livestock, buying and selling livestock, in commerce, subject to 
the Packers and Stockyards Act. 

2. (a) Respondent Norman Gray, on or about the dates and in the 
transactions set forth in paragraph II(a) of the complaint, purchased livestock 
and, in purported payment, issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent Norman Gray did not 
have sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented. 

(b) Respondent Norman Gray, on or about the dates and in the 
transactions set forth in paragraph Ila above, and on or about the dates and 
in the transactions set forth below, and in other transactions, purchased 
livestock and failed to pay, when due, the full purchase price of such livestock. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent 
Norman Gray willfully violated sections 312(a) and 409 of the Act, 7 U.S.C. 
§§ 213(a), 228b. 


Order 


Respondent Norman Gray, his agents and employees, directly or indirectly 
through any corporate or other device, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank account upon 
which they are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent Norman Gray is suspended as a registrant under the Act for 
a period of five (5) years, provided, however, that upon application to the 
Packers and Stockyards Administration and demonstration that all unpaid 
livestock sellers identified in the complaint have been paid in full, a 
supplemental order may be issued terminating the suspension in this 
proceeding at any time after the expiration of 120 days of this suspension; the 
suspension in this procceding will commence at the conclusion of the 
respondent’s suspension in P. & S. Docket No. D-90-42. Provided further that 
upon application to the Packers and Stockyards Administration and 
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demonstration of circumstances warranting modification of this order, this 
order may be modified to permit respondent Norman Gray’s salaried 
employment by another registrant or packer after the expiration of 120 days 
of the suspension in this proceeding; the suspension in this proceeding will 
commence at the conclusion of the respondent’s suspension in P. & S. Docket 
No. D-90-42. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon respondent Norman Gray, unless it is 
appealed to the Judicial Officer by a party to the proceeding within 30 days 
pursuant to section 1.145 of the Rules of Practice, 7 C.F.R. § 1.145. 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 18, 1992.-Editor] 


In re: JAMES A. CARDINAL. 
P&S Docket No. D-92-8 
Decision and Order filed April 15, 1992. 


Failure to file timely answer - Issuing NSF checks - Unwarranted stopping payment on checks - 
Failure to make full payment promptly - Registration suspension. 


Janet Heins, for Complainant. 
James P. Levell, Bicknell, IN, for Respondent. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented, 7 U.S.C. § 181 et seq., herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act. 

Copies of the complaint and the Rules of Practice, 7 C.F.R. § 1.130 et seq., 
governing proceedings under the Act were served upon respondent by certified 
mail. Respondent was informed in a letter of service that it had 20 days from 
the date of receipt of the complaint to file an answer and that pursuant to the 
Rules of Practice, failure to answer would constitute an admission of all the 
material allegations contained in the complaint. The complaint was received 
by respondent on November 8, 1991. An answer therefore had to be filed by 
November 28, 1991. 

Respondent failed to file an answer within the time prescribed in the Rules 
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of Practice. However, on December 6, 1991, respondent filed a motion for 
enlargement of time within which to file an answer, but did not state any 
reasons for failing to file a timely answer or for not filing a timely motion. 
On February 6, 1992, complainant filed a motion for decision without hearing 
based on respondent’s failure to file a timely answer. Complainant has also 
verbally opposed respondent’s motion for an enlargement of time to file an 
answer. Respondent did not file a response to complainant’s motion for a 
decision without hearing. In these circumstances, as respondent failed to show 
good cause in its motion for enlargement of time for its failure to file a timely 
answer, its motion is denied. As a timely answer was not filed, complainant’s 
motion for a decision without hearing is granted. 

Accordingly, pursuant to the Rules of Practice, the material facts alleged 
in the complaint, which are admitted by respondent's failure to file an answer, 
are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Respondent James A. Cardinal, hereinafter referred to as the 
respondent, is an individual whose mailing address is 1229 N. 11th St., 
Vincennes, Indiana 47591. 

(b) The respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy livestock 
in commerce on a commission basis. 

2. (a) The respondent, in connection with his operations subject to the 
Act, on or about the date and in the transaction set forth in paragraph IT(a) 
of the complaint, issued a check in payment for a livestock purchase which 
was returned unpaid by the bank upon which it was drawn because the 
respondent did not have and maintain sufficient funds on deposit and available 
in the account upon which such check was drawn to pay such check when 
presented. 

(b) Respondent, on or about the dates and in the transactions set 
forth in paragraph II(b) of the complaint, issued checks in payment for 
livestock purchases which were returned unpaid by the bank upon which they 
were drawn because the respondent stopped payment on the checks. 
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3. (a) In connection with the livestock transactions set forth in 
paragraph II of the complaint, and as more specifically set forth in paragraph 
III(a) of the complaint, the respondent purchased livestock and failed to pay, 
when due, the full purchase price of such livestock. 

(b) As of September 27, 1991, $78,840.06 of the $103,360.24 referred 
to in paragraph III(a) of the complaint remains unpaid. 


Conclusions 
By reason of the facts found in Findings of Fact 2 and 3 herein, the 
respondent wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 
213(a), 228b). 


Order 


The respondent, his agents and employees, directly or indirectly, 
individually or through any corporate or other device, in connection with his 
activities subject to the Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without having and 
maintaining sufficient funds on deposit and available in the account upon 


which such checks are drawn to pay such checks when presented, and stopping 
payment on checks issued in payment for livestock purchased; 

2. Failing to pay, when due, for livestock purchased; and 

3. Failing to pay the full purchase price of livestock. 

The respondent is suspended as a registrant under the Act for a period of 
five (5) years. However, a supplemental order may be issued terminating this 
suspension at any time after the expiration of 150 days provided that 
respondent demonstrates that all livestock sellers have been paid in full, and 
provided further that this suspension may be modified upon application to the 
Packers and Stockyards Administration to permit the respondent’s salaried 
employment by another registrant or packer after expiration of the 150 day 
period of suspension upon demonstration of circumstances warranting 
modification of the order. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 26, 1992.-Editor] 
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In re: SOUTH ALABAMA CATTLE CO., INC. and W. M. BROWN. 
P&S Docket No. D-92-5. 
Decision and Order filed April 21, 1992. 


Failure to file an answer - Alfer ego - Livestock feeding program - Conversion of investor’s 
funds - Registration suspension. 


Ben Bruner, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Acct, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondents by 
certified mail. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations contained 
in the complaint. 

Respondents have failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondents’ failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) South Alabama Cattle Co., Inc., hereinafter referred to as the 
corporate respondent, is a corporation organized and existing under the laws 
of the State of Alabama, with its principal place of business in Atmore, 
Alabama. The corporate respondent’s mailing address is Route 3, P. O. 
Box 18, Atmore, Alabama 36504. 

(b) The corporate respondent is, and at all times material herein 
was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for its own account; 
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(2) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(3) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account, and as a market 
agency to buy livestock in commerce on a commission basis. 

(c) W.M. Brown, hereinafter referred to as respondent Brown, is an 
individual whose mailing address is Route 3, P. O. Box 18, Atmore, Alabama 
36504. 

(d) Respondent Brown is, and at all times material herein was: 

(1) President of the corporate respondent; 

(2) Owner of 50 percent of the outstanding stock of the 
corporate respondent; 

(3) Responsible for the direction, management and control of 
the corporate respondent; and 

(4) The sole proprietor of W.M. Brown Feed Yard, a business, 
one aspect of which is the solicitation and procurement of investment capital 
to be used for the purchase of livestock to be placed on feed at the W.M. 
Brown Feed Yard facility for a period of time, after which the livestock will 
be sold and any profits therefrom will be divided between W.M. Brown and 
the investor who provided the funds for the purchase of those livestock. 

2. (a) On or about the dates and in the transactions set forth in 
paragraph II(a) of the complaint, the respondents entered into agreements 
with the identified investors, whereby the respondents would purchase 
livestock suitable for feeding in the W.M. Brown Feed Yard facility, and sell 
a specific set of such livestock to each investor. The respondents further 
agreed with each investor that W.M. Brown Feed Yard would manage, feed, 
and care for said livestock until they had reached the end of the feeding cycle 
upon which they had been placed. At the end of the feeding cycle, the 
respondents agreed to sell the set of livestock and split any profits with the 
specific investor that had purchased that set of livestock. 

(b) The respondents, on or about the dates and in the transactions 
set forth in paragraph II(b) of the complaint, received investment funds for 
the purchase of livestock in the amounts indicated and converted each 
investment, in its entirety, to their own use, through conversion of cattle for 
the personal use of the respondents, or otherwise, and failed to adequately 
account to the investors as to the disposition of their livestock. 
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Conclusions 


By reason of the facts found in Finding of Fact 1 herein, respondent W.M. 
Brown is the alter ego of respondent South Alabama Cattle Co., Inc. 

By reason of the facts found in Finding of Fact 2 herein, the respondents 
have wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)). 


Order 


South Alabama Cattle Co., Inc., and W.M. Brown, their agents and 
employees, directly or through any corporate or other device, shall cease and 
desist from: 

1. Converting or using funds received from investors participating in a 
livestock feeding program, directly or indirectly under the control of South 
Alabama Cattle Co., Inc., or W.M. Brown, for purposes other than the 
purchase of livestock for use in such an investment program, unless another 
purpose has been agreed to by the investors prior to the initial transfer of 
funds from the investor; 

2. Converting or using cattle entrusted to South Alabama Cattle Co., Inc., 
or W.M. Brown, by investors in a livestock feeding program for purposes 
inconsistent with the successful completion of such program unless consented 
to by the investor prior to the initial transfer of funds from the investor; 

3. Failing to account to investors in a livestock feeding program as to the 
final disposition of the livestock utilized in such a program; and 

4. Failing to account to investors in a livestock feeding program, directly 
or indirectly under the control of South Alabama Cattle Co., Inc., or W.M. 
Brown, as to the disposition of any profits realized or losses incurred at the 
conclusion of such program. 

The respondents are suspended as a registrant under the Act for a period 
of five (5) years. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final June 2, 1992.-Editor] 
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In re: WILLIAM T. RUSSELL and HERBERT SINGER d/b/a RUSSELL 
LIVESTOCK. 

P&S Docket No. D-92-29. 

Decision and Order filed May 1, 1992. 


Failure to file an answer - Failure to make full payment promptly - Failure to maintain 
required records - NSF checks and drafts - Willful violation - Suspension of registration. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Acct, 
1921, as amended and supplemental, 7 U.S.C. § 181 et seq., herein referred to 
as the Act, instituted by a complaint filed by Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, charging 
that the respondents wilfully violated the Act and regulations promulgated 
thereunder, 9 C.F.R. § 201. et seq. 

Copies of the complaint and Rules and Practice, 7 C.F.R. § 1.120 et seq., 
governing proceeding under the Act were served upon respondents by the 
Hearing Clerk by certified mail. Respondents were informed in a letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent William T. Russell has failed to file an answer within the time 
prescribed in the Rules of Practice. The material facts alleged in the 
complaint, which are admitted by respondent William T. Russell’s failure to 
file an answer, are adopted and set forth herein as Findings of Fact applicable 
to respondent William T. Russell. Respondent Herbert Singer, who filed a 
timely answer to the complaint, filed objections to this decision as to 
respondent Russell. These objections have been considered and are hereby 
overruled. However, the following findings of fact are applicable only to 
respondent William T. Russell and are not binding on respondent Herbert 
Singer who will have the opportunity to litigate all issues of fact pertaining to 
him at the forthcoming hearing. 


Findings of Fact 


1. William T. Russell is an individual whose current business address is 
P.O. Box 476, N. 31500 Hwy. 95, Athol, Idaho 83801. 
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2. William T. Russell, hereinafter respondent Russell, at all times 
material herein was: 

(a) In a partnership with Herbert Singer d/b/a Russell Livestock; 

(b) Engaged in the business of buying and selling livestock in 
commerce with Herbert Singer for their own account; and 

(c) Registered with the Secretary of Agriculture with Herbert Singer 
as a dealer to buy and sell livestock in commerce. 

3. Respondent Russell, on or about the dates and in the transactions 
between May 7, 1991 and July 29, 1991, that were alleged in paragraph II of 
the complaint, purchased livestock and failed to pay $32,630.31 of the full 
purchase price of such livestock. 

4. Respondent Russell, on or about the dates and in the transactions 
between April 26, 1991 and July 22, 1991, that were alleged in paragraph III 
of the complaint, issued five checks and drafts, payable on demand through 
normal banking channels in the total amount of $19,919.35 which were 
returned unpaid by the bank and credit union upon which they were drawn 
because respondent Russell did not have sufficient funds on deposit and 
available in the accounts upon which such instruments were drawn to pay such 
instruments when presented. 

5. Respondent Russell, on or about the dates and in the transactions set 
forth in paragraph II, III and IV of this complaint, purchased livestock and 
failed to pay, when due, the full purchase price of such livestock. 

6. Respondent Russell failed to keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions subject to the 
Act, in that respondent Russell failed to keep and maintain: (1) invoices for 
all livestock purchased and sold, including livestock purchased in the country; 
(2) monthly bank statements and copies of all canceled checks and other 
payment instruments; and (3) records that specifically identify and distinguish 
all livestock purchases made in connection with dealer operations from 
livestock purchases made in connection with feedlot or ranching operations. 


Conclusions 


By reason of the facts found in Findings of Fact 3 through 5, respondent 
William T. Russell has wilfully violated sections 312(a) and 409 of the Act, 7 
US.C. § 213(a), 228(b). 

By reason of the facts found in Finding of Fact 6, respondent William T. 
Russell has violated section 401 of the Act, 7 U.S.C. § 421. 
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Order 


Respondent William T. Russell, his agents and employees, directly or 
through any corporate or other device, in connection with operations subject 
to the Act shall cease and desist from: 

1. Failing to pay the full purchase price of livestock purchased; 

2. Failing to pay, when due, the full purchase price of livestock 
purchased; and 

3. Issuing checks and drafts in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available in the 
accounts upon which such instruments are drawn to pay such instruments 
when presented. Respondent William T. Russell shall keep and maintain 
accounts, records and memoranda which fully and correctly disclose all 
transactions subject to the Act, including, but not limited to: 

(1) invoices for all livestock purchased and sold, including livestock 
purchased in the country; 

(2) monthly bank statements and copies of all canceled checks and other 
payment instruments; and 

(3) records that specifically identify and distinguish all livestock purchases 
made in connection with dealer operations from all livestock purchases made 
in connection with feedlot or ranching operations. 

Respondent William T. Russell is suspended as a registrant subject to the 
Act for a period of five (5) years, provided, however, that a supplemental 
order terminating this suspension may be issued after the expiration of 120 
days upon demonstration by respondent William T. Russell that all livestock 
sellers have been paid in full; and provided further that this order may be 
modified upon application to the Packers and Stockyards Administration to 
permit the salaried employment of respondent William T. Russell by another 
registrant or packer after the expiration of the 120 day period upon 
demonstration by respondent William T. Russell of circumstances warranting 
such modification. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon respondent William T. Russell, unless 
it is appealed to the Judicial Officer by a party to the proceeding within 30 
days pursuant to section 1.145 of the Rules of Practice, 7 C.F.R. § 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final June 10, 1992.-Editor] 
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In re: WILLIAM T. RUSSELL and HERBERT SINGER, d/b/a RUSSELL 
LIVESTOCK. 

P&S Docket No. D-92-29. 

Order of Dismissal filed June 9, 1992. 


Eric Paul, for Complainant. 
Frederick G. Loats, Coeur d’Alene, ID, for Respondent Herbert Singer. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant having requested a dismissal of its complaint against the 
remaining respondent, Herbert Singer, IT IS HEREBY ORDERED that the 
complaint in this proceeding is dismissed as to respondent Herbert Singer. 


In re: HARLAN WILCOX. 
P&S Docket No. D-92-6. 
Decision and Order filed May 18, 1992. 


Failure to file an answer - Operating as a market agency without maintaining adequate bond - 
Registration suspension - Civil penalty. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by certified 
mail. Respondent was informed in a letter of service that an answer should 
be filed pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
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herein as findings of fact. 
This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Harlan Wilcox, hereinafter referred to as the respondent, is an 
individual whose business mailing address is R.D. 6, Box 606, Martin Road, 
New Castle, Pennsylvania 16101. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying livestock in commerce on 
a commission basis; and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

2. Respondent was notified by certified mail received June 1, 1991, that he 
was required to obtain and maintain adequate bond coverage or its equivalent 
before continuing his livestock operations subject to the Act. Notwithstanding 
such notice, respondent has continued to engage in the business of a market 
agency without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent Harlan Wilcox, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his operations 
subject to the Packers and Stockyards Act, shall cease and desist from 
engaging in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
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proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final June 24, 1992.-Editor]} 


In re: LYNN ARNEY, CRAIG BENNETT and DON LUPO d/b/a R&L 
CATTLE COMPANY. 

P&S Docket No. D-91-69. 

Decision and Order as to Respondent Lynn Arney filed May 6, 1992. 


Failure to file an answer - Issuing NSF checks - Failure to make prompt payment - Failure to 
pay - Registration suspension - Dealer. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent Lynn 
Arney by certified mail. Respondent Lynn Arney was informed in a letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent Lynn Arney has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint pertaining to respondent Lynn Arney, which are admitted by 
respondent Lynn Arney’s failure to file an answer, are adopted and set forth 
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herein as findings of fact. 
This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1, (a) Lynn Arney, hereinafter referred to as respondent Arney, is an 
individual whose business mailing address is Route 2, Box 112-F, Hallsville, 
Texas 75650. 

(b) Respondent Arney, in combination with others, is, and at all 
times material herein was, doing business as R & L Cattle Company. 

(c) Respondent Arney, in combination with others, is, and at all 
times material herein was, engaged in the business of a dealer buying and 
selling livestock in commerce for his own account and for the account of 
others. 

(d) Respondent Arney, in combination with others, is, and at all 
times material herein was, registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 

2. (a) Respondent Arney, on or about the dates and in the transactions 
set forth in paragraph II(a) of the complaint, purchased livestock and in 
purported payment therefor, issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent Arney did not have 
and maintain sufficient funds on deposit and available in the account upon 
which such checks were drawn to pay such checks when presented or because 
respondent Arney stopped payment on the check issued. 

(b) Respondent Arney, on or about the dates and in the transactions 
set forth in paragraph II(a) of the complaint, and on or about the dates and 
in the transactions set forth in paragraph II(b) of the complaint, purchased 
livestock and failed to pay, when due, the full purchase price of such livestock. 

(c) As of June 27, 1991, there remained unpaid a total of $640,116.72 
for such livestock purchases. 


Conclusions 
By reason of the facts found in Finding of Fact herein, respondent Lynn 


Arney wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 
228b). 
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Order 


Respondent Lynn Arney, his agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without maintaining 
sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent Lynn Arney is suspended as a registrant under the Act for a 
period of 5 years. Provided, however, that upon application to the Packers 
and Stockyards Administration a supplemental order may be issued 
terminating the suspension of Lynn Arney at any time after one year upon 
demonstration by respondent Lynn Arney that all livestock sellers identified 
in the complaint in this proceeding have been paid in full. Provided further 
that this order may be modified upon application to the Packers and 
Stockyards Administration to permit the salaried employment of respondent 
Lynn Arney by another registrant or packer after the expiration of the first 
year of this suspension term and upon demonstration of circumstances 
warranting modification of the order. 


This decision shall become final and effective without further proceedings 
35 days after the date of service upon respondent Lynn Arney, unless it is 
appealed to the Judicial Officer by a party to the proceeding within 30 days 
pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final June 25, 1992.-Editor]} 


In re: DENNIS J. McCOY and JUSTEN McCOY d//a ADA LIVESTOCK. 
P&S Docket No. D-92-39. 


Decision and Order as to Respondent Dennis J. McCoy filed May 19, 192. 


Failure to file an answer - NSF checks - Failure to make full payment when due - Failure to 
make full payment - Registration suspension. 


John Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 
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This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent Dennis J. 
McCoy by certified mail. Respondent Dennis J. McCoy was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent Dennis J. McCoy has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint pertaining to respondent Dennis J. McCoy, which are admitted by 
respondent Dennis J. McCoy’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 

- This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Dennis J. McCoy, a/k/a Denny J. McCoy, hereinafter referred 
to as the respondent Denny J. McCoy, is an individual whose mailing address 
is Route #4, Box 136-A, Ada Oklahoma 74820. 

(b) The respondent, Denny J. McCoy, is and at all times material 
herein was: 

1. Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; and 

2. Registered as an individual with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce for his own account. 

(c) Respondent Denny J. McCoy, in combination with another, at all 
times material herein operated Ada Livestock, buying and selling livestock, in 
commerce, subject to the Packers and Stockyards Act. 

2. (a) Respondents Denny J. McCoy, in combination with another, on 
or about the dates and in the transactions set forth in paragraph II(a) of the 
complaint, purchased livestock and in purported payment therefor, issued 
checks which were returned unpaid by the bank upon which they were drawn 
because respondent did not have and maintain sufficient funds on deposit and 
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available in the account upon which such checks were drawn to pay such 
checks when presented. 

(b) Respondent Denny J. McCoy, in combination with another, on 
or about the dates and in the transactions set forth in paragraphs II(a) and (b) 
of the complaint, purchased livestock for his own account, and failed to pay, 
when due, the full purchase price of such livestock. 

(c) As of October 18, 1991, there remained unpaid a total of 
$92,399.90 for such livestock purchases. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent Denny 
J. McCoy willfully violated section 312(a) and 409(a) of the Act (7 U.S.C. §§ 
213(a), 228b(a)). 


Order 


Respondent Denny J. McCoy, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without maintaining 
sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent Denny J. McCoy is suspended as a registrant under the Act 
for a period of five (5) years and thereafter, until such time as he fully 
complies with the bonding requirements under the Act. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon respondent Dennis J. McCoy, unless 
it is appealed to the Judicial Officer by a party to the proceeding within 30 
days pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final June 30, 1992.-Editor] 
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In re: DENNIS J. McCOY, KAY LARIMER, and ADA CATTLE CO., INC. 
P&S Docket No. D-92-40. 
Decision and Order as to Respondent Dennis J. McCoy filed May 19, 1992. 


Dealer - Failure to file an answer - NSF checks - Failure to pay full price when due - Failure 
to pay full price - Registration suspension. 


John Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent Dennis J. 
McCoy by certified mail. Respondent Dennis J. McCoy was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent Dennis J. McCoy has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint pertaining to respondent Dennis J. McCoy, which are admitted by 
respondent Dennis J. McCoy’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Dennis J. McCoy, hereinafter referred to as respondent McCoy, 
is an individual whose mailing address is Route #4, Box 136-A, Ada, 
Oklahoma 74820. 

(b) Respondent McCoy is and, at all times material herein, was: 
1. Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; and 
2. Registered as an individual with the Secretary of Agriculture 
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as a dealer to buy and sell livestock in commerce for his own account. 

(c) Respondent McCoy is, and at all times material herein was 
director and employee of Ada Cattle Company, Inc. 

(d) Respondent McCoy, in combination with another, was responsible 
for the direction, management and control of Ada Cattle Company, Inc. 

2. (a) Respondent McCoy, in combination with another, on or about 
the dates and in the transactions set forth in paragraph II(a) of the complaint, 
purchased livestock and in purported payment therefor, issued checks which 
were returned unpaid by the bank upon which they were drawn because the 
respondent did not have and maintain sufficient funds on deposit and available 
in the account upon which such checks were drawn to pay such checks when 
presented. 

(b) On or about the dates and in the transactions set forth in 
paragraph II(a) of the complaint and in the transactions set forth in paragraph 
II(b) of the complaint, respondent McCoy purchased livestock, and failed to 
pay, when due, the full purchase price of such livestock. 

(c) As of July 15, 1991, there remained unpaid a total of $197,993.98 
for such livestock purchases. 


Conclusions 


By reason of the facts found in Finding of Fact 1 herein, respondent 
McCoy and Larimer is the alter ego of Ada Cattle Company, Inc. 

By reason of the facts found in Findings of Fact 2 herein, respondent 
McCoy has willfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 
213(a), 228b). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
McCoy has willfully violated section 312 (a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29, 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent McCoy, directly or through any corporate device, in connection 
with his operations subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Issuing checks in payment for livestock purchases without maintaining 
sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 
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3. Failing to pay the full purchase price of livestock; and 

4. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and regulations. 

Respondent Dennis J. McCoy is suspended as a registrant under the Act 
for a period of five (5) years and thereafter until such time as he fully 
complies with the bonding requirements under the Act. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon respondent Dennis J. McCoy, unless 
it is appealed to the Judicial Officer by a party to the proceeding within 30 
days pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final June 30, 1992.-Editor]} 
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